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NLRB Decisions Move Us Closer To EFCA-“Lite” 
 
 As expected, and as we reported in our last Labor and Employment Alert on the subject, the 
Employee Free Choice Act (EFCA) is not dead—even though Congress refuses to pass it—because 
the National Labor Relations Board (NLRB) appears intent on administratively adopting the key 
provisions of EFCA. For example, increasing the remedies against employers for unfair labor 
practices was a major component of EFCA. On Oct. 25, the NLRB imposed just such a measure. 
Specifically, the NLRB held that daily compound interest will be added to back pay and other 
monetary awards.  See Kentucky River Medical Center, 356 NLRB No. 8.   
 
 This decision dramatically changes Board precedent. The NLRB has ordered interest on back 
pay for 50 years. But until now interest has not been compounded—let alone compounded on a daily 
basis. And unlike typical employment law cases where pre-judgment interest is awarded on a case-
by-case basis, the NLRB’s new policy applies “categorically wherever a back pay award is 
appropriate.” 
 
 The same day NLRB also issued a decision changing the longstanding procedure for posting 
orders in unfair labor practice cases. See J. Picini Flooring, 356 NLRB No. 9. Until now, employers 
were required to post remedial notices for a period of 60 days in “conspicuous places including all 
places where notices to employees are customarily posted.” In practice, this typically meant posting 
on the employee bulletin board or in the lunch room. In J. Picini Flooring, the Board concluded this 
paper method of posting has “gone by the way of the telephone message pad and interoffice 
envelope,” and email and website postings have become “the primary means of communicating a 
uniform message to employees.” Now, notices that must be posted include the following additional 
language: 

 
In addition to physical posting of paper notices, notices shall be distributed 
electronically, such as by email, posting on an intranet or an internet site, or other 
electronic means, if the Respondent customarily communicates with its employees 
[members] by such means. 
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Both the new interest calculation and electronic posting requirement apply retroactively to 
every case currently before the NLRB. 

These decisions demonstrate the Board has started to administratively adopt a watered down 
version of EFCA. Employers should expect more of this in the coming weeks and should be 
proactive to meet the growing challenge to remaining union free. 

To obtain more information, please contact the Barnes & Thornburg Labor and Employment 
attorney with whom you work, or a leader of the firm’s Labor and Employment Law Department in 
the following offices: Kenneth J. Yerkes, Chair (317) 231-7513; John T.L. Koenig, Atlanta (404) 
264-4018; Norma W. Zeitler, Chicago (312) 214-8312; William A. Nolan, Columbus (614) 628-
1401; Eric H.J. Stahlhut, Elkhart (574) 296-2524; Mark S. Kittaka, Fort Wayne (260) 425-4616; 
Michael A. Snapper, Grand Rapids (616) 742-3947; Peter A. Morse, Indianapolis (317) 231-7794; 
Tina Syring-Petrocchi, Minneapolis (612) 367-8705; Janilyn Brouwer Daub, South Bend (574) 237-
1139; and Teresa L. Jakubowski, Washington, D.C. (202) 371-6366. Visit us online at 
www.btlaw.com/laborandemploymentlaw.  

 © 2010 Barnes & Thornburg LLP. All Rights Reserved. This page, and all information on it, is proprietary and the 
property of Barnes & Thornburg LLP. It may not be reproduced, in any form, without the express written consent of 
Barnes & Thornburg. 

 This Barnes & Thornburg LLP publication should not be construed as legal advice or legal opinion on any specific 
facts or circumstances. The contents are intended for general informational purposes only, and you are urged to consult 
your own lawyer on any specific legal questions you may have concerning your situation. 

 Please send address changes or requests to opt out of these alerts to megan.decker@btlaw.com. 

 

• Recognized as one of the nation’s top labor and top employment firms by U.S. News-Best 
Lawyers (2010) 

• One of 22 firms nationally on Workforce Management Magazine's 2009 "Hot List" of Top 
U.S. Labor and Employment Firms 

• Top 20 busiest firm for ADA (#8), Civil Rights (#10), Employment Practices (#18) (2009 
Litigation Almanac, Law360) 

• Listed as one of Corporate Counsel Magazine's 2009 "Go-To Law Firms of the World's 
Leading Companies" 

 


