Document hosted at JDSU PRA
http://www.jdsupra.com/post/documentViewer.aspx?fid=023ddfc5-c450-4b5d-86fd-a590b95aac78

To our clients and friends:

MINTZ IEV]N HEALTH ANTITRUST
Wihenr You Need More. .. A L E RT

B | e

JUNE 22, 2007 FTC Staff Takes Positive
Second Look at MedSouth’s
Boston Clinical Integration
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participants, both individually or as a group;
establishment of mechanisms, including information
systems that permit collection and analysis of relevant
data to monitor and evaluate both individual and group
performance relative to the established standards, goals
and measures; and provision for appropriate
educational, behavior modification, and remedial action,
where warranted, to improves both individual and
overall group performance.... The test [of integration] is
what the participants, through the network, actually
do—i.e. how they use those tools to create cooperation
and interdependence in their provision of medical care,
thereby facilitating their efforts to jointly reduce
unnecessary costs, improve quality of care, and
otherwise increase their efficiency in the provision of
medical care.

It is important to underscore that the achievement of clinical integration
(or financial integration for that matter) by a provider network does not
create an exemption from antitrust scrutiny. Instead, it will allow
network activity, such as collectively negotiating prices with a provider
and collectively deciding not to contract with a provider, which in other
contexts might be considered per se illegal under the antitrust laws, to
be analyzed under the more forgiving rule of reason standard.
Importantly, “rule of reason” does not mean automatically legal. But it
does allow for a broader inquiry into marketplace impact. In analyzing
the competitive effects of a provider network under the rule of reason,
two key areas of potential anticompetitive effects are:

1. the potential misuse of collected price information to facilitate
unjustified and unlawful price agreements by the network
participants when doing business outside the joint venture; and

2. the exercise of market power by the joint venture itself, due to
its size or methods of doing business.

The FTC Staff Follow-up Letter to MedSouth

The FTC staff’s recent “check-up” focused on three main areas: “(1)
integrative activities by the MedSouth physicians through MedSouth’s
operations and programs; (2) the extent to which potential efficiencies
had resulted from, and were continuing to be attained, as a result of that
integration; and (3) aspects of MedSouth’s makeup and operation that
were relevant to ascertaining its ability to exercise market power or
otherwise adversely affect competition in the market.”

The staff reported that MedSouth currently has clinical guidelines or
screening protocols in place regarding 60 major diseases, periodically
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reviewed and updated by a clinical integration committee; each
individual physician is required to review and sign off on relevant
guidelines. Annually, with payer participation, MedSouth selects 10
guidelines as its focus for that year’s efficiency activities, setting its
performance goal at the national HEDIS goal level or at the community
performance goal set by a payer. “Stretch goals” are set at up to 15%
above current performance. Physicians receive an individual report
card. Additionally, one major payer contract has pay-for-performance
provisions, where additional financial incentives are paid where the
network as a whole reaches or exceeds certain goals.

MedSouth has an electronic-data system where physicians receive and
share data in HIPAA complaint form. The data system has new
software and certain additional efficiency-enhancing features.

MedSouth reported observing improvement in both individual
physician performance and network performance vis-a-vis its goals and
that physicians’ performance has been rewarded under the pay-for-
performance programs with small fee increases over the last three
years.

The staff felt comforted that spillover anticompetitive price effects
were minimized because MedSouth had an outside contractor collect
fee information from individual members who used the information to
develop MedSouth’s contracting fee structure, and that neither
MedSouth members nor its board had access to any individual fee
information.

As to market power issues in the south Denver area where MedSouth
operated, MedSouth now has substantially fewer participating
physicians than at its inception in both the primary care and specialty
physician categories. MedSouth attributed this, inter alia, to the fact
that some physicians did not want to make the capital investment in
technology connections in their offices, and physicians retiring or
leaving the area. The staff observes that this reduction “may well be
indicative that a program of clinical integration requires very serious
commitment and effort by physicians to engage in the activities that are
necessary to achieve the beneficial objectives of such a program, as
well as physicians’ weighing of the economic costs and benefits of
participating in such a program. This may be instructive for other
provider networks, particularly one involving large numbers of
physicians, regarding the practical realities and potential difficulties
inherent in coordinating and clinically integrating the care provided to
numerous enrollees through a network comprising many independent
physician practices.”

Some other notable “take-aways” from the letter:

e In this area, as in many areas of antitrust analysis, non-
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exclusive arrangements are given more breathing room by the
antitrust agencies. The MedSouth arrangement is non-exclusive,
and, therefore, payers wishing to deal with individual
MedSouth physicians outside of MedSouth’s programs are able
to do so. The FTC staff labeled this fact as important and
opined that it reduced concerns about possible exercise of
market power.

e MedSouth had lost some physician specialists, and also had no
members in certain specialities. In theory, these gaps could
potentially adversely affect its ability to monitor and coordinate
patients’ care, and thereby undercut the program’s ability to
achieve efficiency and quality-improvement goals. The staff,
however, accepted MedSouth’s statement that the gaps were not
a problem, particularly since most of its practice guidelines
focused upon chronic conditions and diseases, which did not
require the participation of specialists not in the network (using
open-heart surgery as an example of the latter).

e Notably, there was no direct discussion or evaluation of what
protocols, if any, MedSouth has to identify where changes need
to be made to improve individual performance or what steps
MedSouth takes when a physician’s performance or adherence
to guidelines falls short.

The MedSouth follow-up letter does not represent a pronouncement of
the minimum or the necessary elements required to establish a clinical
integration program acceptable to the federal antitrust agencies. The
agencies have repeatedly indicated that they would never provide an
exhaustive list and that each situation should be evaluated against the
general standards. Instead, the letter represents a real-world example, in
an area where there has been little formal guidance, where the FTC
staff has looked at a set of clinical integration practices and has found
no reason to object or intervene.

1 U.S. Department of Justice and Federal Trade Commission,
Statesments of Antitrust Enforcement Policy in Health Care (1996),
available here.

2 February 19, 2002 staff advisory opinion issued to MedSouth,
available here.
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If you wish to discuss the contents of this Alert, or for

assistance with issues raised by the legal developments that are
the subject of this Alert, please contact the Mintz Levin lawyers
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listed below or any other member of Mintz Levin’s Antitrust
or Health Care practice groups.
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Fernando R. Laguarda
202.434.7347 | Laguarda@mintz.com

Copyright © 2007 Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.

The above has been sent as a service by the law firm of Mintz, Levin, Cohn, Ferris,
Glovsky and Popeo, P.C. and may be considered an advertisement or solicitation.
The content enclosed is not intended to provide legal advice or to create an
attorney-client relationship. The distribution list is maintained at Mintz Levin’s
main office, located at One Financial Center, Boston, Massachusetts 02111. If you
no longer wish to receive electronic mailings from the firm, please notify our

marketing department by going to www.mintz.com/unsubscribe.cfm.




