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Lawyer Critic = Muckraker:  

 Oppose  Waiver of  > 200,000Teens Annually Prosecuted in U.S. 

◦ As practitioner, I speak for teens facing government prosecution.

◦ As practitioner, I see juvenile court increasingly marginalized by the over 

use and systemic abuse of  juvenile waivers .

◦ As practitioner,  I see juvenile waivers punish youth on multiple levels and 

far beyond  the terms envisioned by their adult sentence.

 American definition:  Person who investigates and exposes instances 

of current affairs that violate widely held values.

 British definition:  Sensationalist scandal-monger,  not driven by any 

social principles!
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Critic of juvenile waiver over use and abuse. Marginalizes and undermines the very basis and foundation of juvenile court,and the societal policy that created itgoing all the way back to 1st juvenile court established in Chicago, 1899 when governments formally recognized and acted on the inherent difference between children, youth and adults.
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Explosion of Juvenile Waiver Law
 Statehouses now scrambling to undo the harm

 Harsh juvenile waiver laws reactionary & 
misguided

 Harmful effects to youth irrefutable
 Increased suicides, sexual assault and victimization, 

recidivism, rates soar, educational and 
employment/earnings potential destroyed; criminal 
acculturization inevitable

 Every credible body in U.S. calls for reform
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Misguided reactionary laws waiving more juveniles actually cause more crime:Effects on Violence of Laws and Policy Facilitating the Transfer of Juveniles from the Juvenile Justice System to the Adult Justice System, was published in the American Journal of Preventive Medicine (April 2007). Transferring juveniles to the adult justice system is counterproductive as a strategy for deterring subsequent violence: The Task Force in the published study (referenced above) found strong evidence that youth who have been previously tried as adults are more likely to commit additional violent crimes. The weight of evidence shows that youth who are transferred from the juvenile court system to the adult criminal system are approximately 34% more likely than youth retained in the juvenile court system to be re-arrested for violent or other crime.Insufficient evidence that transferring youth to the adult criminal system prevents youth crime: The Task Force found insufficient evidence to justify assertions that trying youth as adults prevents youth from committing crimes in the first place.------------------------------------------------------Juvenile Transfer Laws: An Effective Deterrent to Delinquency? OJJDP Juv Justice Bulletin Aug 2008.  1980s on, many States began revision of transfer laws (Griffin, 2003). In Florida, which has had some of the most aggressive transfer policies in the Nation, the number of juveniles prosecuted in the criminal court decreased by twothirds between 1996 and 2003 (whereas the total number of juvenile court cases decreased by only 9 percent), apparently due, in part, to research disseminated showing the counter-deterrent effects of transfer (Bishop, 2004). Moreover, in the last several years, some States have reduced the scope of transfer laws to make fewer juvenile offenders eligible for prosecutorial or judicial transfer (Bishop, 2004; Griffin, 2003).Higher recidivism rates found for juveniles convicted in criminal court than for similar offenders adjudicated in juvenile courts.Studies used large sample sizes, different methodologies, multiple measures of recidivism, and were conducted in five jurisdictions (Florida, New Jersey, New York, Minnesota, Pennsylvania) having different types of transfer laws (automatic, prosecutorial, or judicial).All above studies found higher recidivism rates among offenders who had been transferred to criminal court, compared with those who were retained in the juvenile system. This held true even for offenders who only received a sentence of probation from the criminal court.----------------------------------------------------------------"Effects on Violence of Laws and Policies Facilitating the Transfer of Juveniles from the Juvenile Justice System to the Adult Justice System: A Systemic Review,” Volume 32, Issue 4, Supplement, Pages 7-28 (April 2007)Teens that are transferred to the adult justice system are 34 percent more likely to be arrested again. The report notes that other violent outcomes may result from the transfer of youth to the adult system. These violent outcomes include an increase in pretrial violence, victimization of juveniles in adult facilities, and elevated suicide rates for juveniles incarcerated in adult facilities.-------------------------------------------------------------------------OJJDP Feb. 2009, Characteristics of Juvenile Suicide in Confinement , pg 11. Precipitating Factors for the Suicide Of the suicides that occurred in facilities that conducted mortality reviews (n=51), precipitating factors were identified for more than half (59 percent). These factors included the child’s fear of waiver to adult system.
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Explosion of Juvenile Waiver Law
 Study after study documents abuse, 

misuse
 “Unintended consequences” arising from ill 

considered laws; often poorly understood 
effects to youth
 Devastation to teens far beyond the terms of 

their sentence

 Juvenile Courts harmed
 Profound assault on policy & intent
 Lawyers, not judges, prevail
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Juvenile Transfer Laws: An Effective Deterrent to Delinquency? OJJDP Juv Justice Bulletin Aug 2008.  Experts (see Bazemore and Umbreit, 1995; Myers, 2003; Thomas and Bishop, 1984;Winner et al., 1997) identified several possible explanations for the higher recidivism rates of violent juvenile offenders tried in criminal court as compared to those adjudicated in juvenile court: ◆ The stigmatization and other negative effects of labeling juveniles as convictedfelons.◆ The sense of resentment and injustice juveniles feel about being tried and punished as adults.◆ The learning of criminal mores and behavior while incarcerated with adult offenders.◆ The decreased focus on rehabilitation and family support in the adult system.A felony conviction also results in the loss of a number of civil rights and privileges(see Redding, 2003), further reducing the opportunities for employment and communityreintegration. Beyer study in 1997: Juveniles in adult prison- eight times more likely to commit suicide, five times more likely to be sexually assaulted, and almost twice as likely to be attacked with a weapon by inmates or beaten by staff (Beyer, 1997). Eisikovits and Baizerman study, 1983: Juveniles in adult prisons are exposed and socialized by criminal culture in jail. Violent juvenile offenders reported daily survival required finding ways to fit into the inmate culture, dealing with difficult and authoritarian relationships with adult inmates, and adjusting to the institution by accepting violence as a part of daily life and, thus,  becoming even more violent.
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View of a Practitioner:  
◦Rehabilitation should trump 
punishment except in rare instances
◦ Prosecutors unfettered and arbitrary 

discretion unhelpful

◦ Criminal courts ill-equipped  to decide 

◦ Development – brain, body & personality

◦ Teen rehabilitation potential & amenability

◦ Crucial distinction:  age vs. maturity   
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NCJFCJ Delinquency Guidelines,  Chapter 5, MOTIONS TO WAIVE JURISDICTION AND TRANSFER TO CRIMINAL COURT Pg 102,  recommends that waiver and transfer of juveniles to adult court should be rare and only after a very thoroughly considered process.A review of 50 studies of juvenile transfers to the criminal justice system reveals that recidivism rates are higher among juveniles transferred to criminal court than among those retained in the juvenile justice system, and that transferred juveniles are more likely to reoffend, to reoffend more quickly, and to reoffend at a higher rate.9--------------------------------------------------------------OJJDP, April 2000, Effective Intervention for Serious Juvenile Offenders Treatment Types in Order of EffectivenessPositive effects, consistent evidence  Individual counseling, Interpersonal skills, Teaching family homes, Behavioral programsPositive effects, less consistent evidence Multiple services, Behavioral programs, Restitution with  probation/parole, Community residentialWeak or no effects, inconsistent evidence Reduced caseload, Employment related, probation/parole, Drug abstinence, Wilderness/challengeWeak or no effects, consistent evidence Wilderness/challenge, Milieu therapy, Early release with probation/parole, Deterrence programs, Vocational programs
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How Practitioners Should Use 
Research Data in Waiver Cases

 Is my client competent? Can my client assist? Can 
my client be brought to trial and understand? 

◦ Studies prove most juveniles <16 are not competent 

◦ Juvenile maturity, competence judgment and 
perception as compared to adult population;
common thread in all waivers

◦ Recent research on brain developmental delay must 
be brought to bear in waiver hearings, not simply 
competency review

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=03290500-71dc-4496-baf5-5d01e986faac

Presenter
Presentation Notes
Study on 16 yr old boys showed that avg does not have neuro brain development to pass basic test applied in adult prosecution.Studies show that they are not competent.If the studies show this, then how is it we waive children who according to experts are incompetent? Its not right
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How Practitioners View the Law in 
Waiver Cases
 Nationally, practitioners must juggle legal and 

policy inconsistencies within state counties 
and between states

 No real consistent guidelines on criteria 
prosecution should use in determining which 
children are to be waived to adult court.
◦ In PA, the burden of proof is on the child. 

◦ In MD the burden of proof is on the prosecution to 
prove by a preponderance.
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OJJDP Child Delinquency Bulletin, May 2003.  Child delinquents are not legally defined in the same way across the United States (Snyder and Sickmund, 1999; Wiig, 2001). For example, the minimum age of criminal responsibility varies from age 6 in North Carolina to age 10 in Arkansas and Colorado. In addition, many states do not have a legally defined age of criminal responsibility.Another inconsistency:  In some states, judges can choose which factor to give most weight to or ONLY weight to in deciding to waive juv to adult ct!From Leslee Ruscitti, State Public Defender, Milwaukee Juvenile/MH Division.In Wisconsin, The court is the sole arbiter of the weight to give each of the (5) criteria. For example, the court can base its decision to waive on the serious nature of the offense, despite the fact that the remaining criteria indicate that the juvenile should not be waived.
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How Practitioners View the Law in 
Waiver Cases
◦ In many jurisdictions, judges have no primary criteria to consider 

in determining which children are to be waived to adult court

◦ In MD statutory law, judges must consider 5 factors 

◦ MD statutes are silent regarding most important factor judges 
must consider when waiving juveniles to adult court

◦ MD case law,  judges must consider:

 above all other factors is whether the juvenile is amenable to treatment

 whether it is more probable than not that the juvenile is unfit for 

rehabilitation

Not all MD courts are aware of this case law.
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Matter of Diane Johnson, 17 Md. App. 705, 304 A.2d 859 (1973).  Amenability to rehabilitation cannot be dismissed simply because the nature of the offense is extremely grievous.  The five legislative factors must be considered and properly weighed in relation to each other and relative to the legislative purpose.   At 712 ( 304 A.2d 859, 863).  In re: Randolph T., 292 Md. 97; 437 A.2d 230 (1981).  Maryland statutes require that a judge find it probable, after weighing all five factors, that the child is an unfit subject for juvenile rehabilitative measures.  At 112 (437 A.2d 230, 238).   Matter of Trader; State of Maryland v. Richard Trader, 20 Md. App. 1; 315 A.2d 528 (1974).   Judge discusses the main reason why waiver WAS granted - prior treatments ordered by the Court failed:  “The amenability of treatment at the juvenile level is perhaps the most critical factor of all...This respondent has unfortunately a very lengthy history...[the Court has] tried various types of supervision.  They never work.”  At 17 (315 A.2d 528, 538).  
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How Practitioners Use the Law in 
Waiver Cases

◦ Focus of defense case is on amenability to 
treatment and personality judgment maturity 
capacity
 Practitioner must have enough evidence to 

challenge the prosecution’s argument that the 
juvenile cannot be rehabilitated

◦ Practitioners consider the seriousness of the 
crime or the effects on the victim in the 
context of a juvenile client’s rehabilitation
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Some jurisdictions have judges consider whether there are tx facilities available in their decision to waive a juvenile to adult court – THIS FACTOR SHOULD BE ELIMINATED OR REDUCED IN IMPORTANCE as there are always creative options! In Wisconsin, the adequacy and suitability of facilities and services available, in the juvenile system, for the treatment of the juvenile and the protection of the public; see Wis. Stats. 938.18 (5):
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Practitioner Suggestions
 Courts, prosecutors and juvenile system personnel 

must take seriously brain studies and development 
issues when determining whether to waive a juvenile

 Courts, prosecutors and juvenile system personnel 
should not waive juveniles without extensive 
examination of whether the juvenile is capable and 
whether they are amenable to rehabilitation.  

 Courts, prosecutors and juvenile system personnel 
should not waive cases except in very rare and specific 
circumstances.
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"History, Trends and Promising Approaches in Juvenile Justice for High-Risk Juvenile Offenders“ By Sarah Hammond  National Conference of State Legislatures (NCSL) SPECIAL COMMITTEE ON HIGH-RISK JUVENILE OFFENDERS - Madison, WI September 16, 2008, SPEAKERS NOTES:  “The MacArthur Foundation's Research Network on Adolescent Development and Juvenile Justice, research was a centerpiece of the [ROPER V SIMMONS] Supreme Court opinion, dealing with the attributes of 16 and 17 year olds.  Specifically, the Court sited the latest neuro-scientific studies as evidence that adolescents’ brains are not fully developed in specific ways, especially in their frontal lobes. This lack of development was said to affect adolescents’ mental abilities, including their self-control and, hence, their responsibility for their actions.”NCJFCJ Delinquency Guidelines,  Chapter 5, MOTIONS TO WAIVE JURISDICTION AND TRANSFER TO CRIMINAL COURT Pg 102, recommends that waiver and transfer of juveniles to adult court should be rare and only after a very thoroughly considered process.A review of 50 studies of juvenile transfers to the criminal justice system reveals that recidivism rates are higher among juveniles transferred to criminal court than among those retained in the juvenile justice system, and that transferred juveniles are more likely to reoffend, to reoffend more quickly, and to reoffend at a higher rate.9NCJFCJ Delinquency Guidelines:  juvs charged who have no prior record with juv offenses, those individuals should not be waived.200% or greater numbers when juv cts were doing this and last 15 yrs adult waivers has increased by several hundreds of percents.Per capita basis there is a greater caseload and frequency of use in juv waiver prosecution also being seen in the Midwest.
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Practitioners Suggestions
 If legislatures create punitive delinquency laws, courts 

still have powers through case law to establish set 
guidelines in determining who should not be waived:

◦ First offenders

◦ Nonviolent offenders, such as drug users and offenders

◦ Juveniles who never had rehabilitative options in the past

◦ Juveniles who demonstrate incompetency via psychological 
tests and medical studies

◦ Juveniles who demonstrate potential for rehabilitation
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Juvenile Transfer Laws: An Effective Deterrent to Delinquency? OJJDP Juv Justice Bulletin Aug 2008.  Transfer laws, particularly automatic transfer laws, often target first-time offenders, even though they do not pose the greatest recidivism risk or threat to community safety. The frequency of offending, instead of the seriousness of the first offense, best predicts  overall recidivism and the risk for committing a subsequent violent offense. (see Bishop, 2004; Piquero, 2000; Redding, 1997). To best achieve reductions in recidivism, the overall number of juvenile offenders transferred to the criminal justice system should be minimized. Moreover, those who are transferred should be the chronic repeat offenders—rather than first-time offenders—particularly in cases where the first-time offense is a violent offense.
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Assessment and Evaluation

 How can we in the field deal with 
legislative inconsistency?

◦ Rely upon facts, science and understanding of child 
development
◦ Utilize older, good case law coming from juvenile 

court reform eras

Thankfully trend is swinging back, courts and 
legislatures are taking look at issue of waivers
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What’s Working?

Increasing age of juvenile jurisdiction
 Increase time period for rehabilitation

 16 vs. 24 = 8 years of additional reform time

 Akin to drinking age revision per U.S. Deans

 Acknowledges real-world youth time span

Evidence is clear – juveniles require many more 
years of development before becoming adults

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=03290500-71dc-4496-baf5-5d01e986faac

Presenter
Presentation Notes
OJJDP Juvenile Accountability Block Grants Program, “Best Practices In Juvenile Accountability”, April 2003, page 10: Effective programs for promoting juvenile accountability share some of the following important elements:Recognizing where each youth is developmentally and building on each youth’s individual strengthsTeaching juvenile offenders how to make positive choices and resolve disputes without aggression, helping them understand how their actions have affected their victims, and discouraging them from viewing other people as potential targetsUsing flexible, graduated sanctions and recognizing that punishment does not make a young person accountable Conducting program activities in the communities in which participating youth live (and, for youth returning to the community after confinement, designing supports prior to release).
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What’s Working?

 Blended outcomes:   Adult sentencing and optional 
juvenile dispositions
 Satisfies all stakeholders

 Politically attractive in community

 Provides return to juvenile court

 Utilization of youthful offender services

 Returns decision-making to youth professionals

 Juvenile judges, juvenile social workers, lawyers 
trained in juvenile law, therapists, educators, 
counselors.
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OJJDP Juvenile Accountability Block Grants Program, “Best Practices In Juvenile Accountability”, April 2003.  Examples of optional juvenile dispositions:Balanced and Restorative Justice (BARJ) approach, utilizes accountability-based sanctions;Juvenile drug and gun courts; Pennsylvania’s State Juvenile Court Judges’ Commission, which developed a new accountability-based “juvenile justice system role” recognizing victims as clients and emphasizing that offenders should understand the impact of their actions and make reparation to their victims. USEFUL ARTICLES:  K. Pranis, Guide for Implementing the Balanced and Restorative Justice Model, Washington, DC: U.S. Department of Justice, Office of Justice Programs, Office of Juvenile Justice and Delinquency Prevention, 1998.  P. Griffin, Developing and Administering Accountability-Based Sanctions for Juveniles, Washington, DC: U.S. Department of Justice, Office of Justice Programs, Office of Juvenile Justice and Delinquency Prevention, 1999, pp. 2–3. M. Umbreit, “Holding juvenile offenders accountable: A restorative justice perspective,” Juvenile and Family Court Journal Spring:31–41, 1995.OJJDP Juvenile Accountability Block Grants Program, “Best Practices In Juvenile Accountability”, April 2003, page 2:  As the Coalition for Juvenile Justice described in its 1998 report to Congress:“Because juveniles are developmentally and socially different from adults, . . . they are more likely to be rehabilitated by carefully designed and tested treatment programs than by a purely punishment-based sanction system. . . . Young people who break the law must be held accountable for the consequences of their illegal behavior . . . by a legal system that balances the protection of the community, the developmentally appropriate correction of juveniles who violate the law, and the protection of the legitimate rights of the victims of juvenile crime.”
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REMINDER:  For access to our source materials, please 
visit our presentation website at:  
http://sites.google.com/a/hooverlaw.com/juvenile-waivers/Home

First Juvenile Court, Chicago 1899
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