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FEDERAL ISSUES 

CFPB Report Likens Student Loan Complaints to Mortgage Servicing Problems. On October 
16, CFPB Student Loan Ombudsman Rohit Chopra published the first annual report on student 
loans, as required by the Dodd-Frank Act. According to the report, the CFPB has received nearly 
3,000 complaints regarding private student loans since it began accepting such complaints in March 
2012. Based on the complaints and other data obtained by the CFPB, the report describes issues in 
the student loan market as similar to those seen in the mortgage servicing market including (i) 
improper application of payments, (ii) untimeliness in error resolution, and (iii) inability to contact 
appropriate personnel when facing economic hardship. Further, the report notes problems reported 
in the application of the Servicemembers Civil Relief Act, including obstacles to obtaining the 
available interest rate cap. The CFPB Student Loan Ombudsman recommends that the Treasury 
Secretary, the CFPB Director, and the Education Secretary assess whether efforts to remedy 
problems in mortgage servicing can be applied to improve student loan servicing. The Ombudsman 
also invites lenders to develop creative programs to help borrowers restructure debt, and 
recommends that the relevant Senate and House committees identify opportunities to spur the 
availability of loan modification and refinance opportunities. Additionally, on October 18, the CFPB 
released a report that expands on the servicemember-related issues presented in the Ombudsman's 
annual report. 
 
CFPB Proposes Change to Credit Card Ability to Pay Rules. On October 17, the CFPB 
proposed a rule to amend the current Regulation Z requirement that credit card issuers consider an 
applicant's independent ability to pay regardless of age. The current regulation, as amended by the 
Federal Reserve Board, and which took effect October 1, 2011, has received criticism from 
members of Congress and other stakeholders that the rule limits access to credit for stay-at-home 
spouses and partners. The CFPB's proposed revision would remove the ability to pay requirement 
for consumers who are twenty-one and older and permit issuers to consider income to which such 
consumers have a "reasonable expectation of access." The proposed rule would not change the 
independent ability to pay requirement for individuals under the age of twenty-one. Comments on 
the proposed rule will be accepted for sixty days following publication in the Federal Register. 
 
CFPB Hosts Webinar on Remittance Transfer Rule. On October 16, the CFPB hosted a webinar 
regarding the new remittance transfer rule, set to take effect February 7, 2013. The presentation 
reviewed (i) the types of transactions covered, (ii) the definition of "remittance transfer provider" and 
the "normal course of business" safe harbor, (iii) disclosure requirements, including the use of 
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estimates, and (iv) cancellations, refunds, and error resolution. For example, the disclosure 
requirements discussion covered the timing and form of disclosures, the application of the ESIGN 
Act in the remittance context, and appropriate reliance on sender representations. The webinar 
included certain practical compliance tips and the CFPB stated that it will accept email and phone 
requests for legal compliance guidance. In advance of the webinar the CFPB issued a compliance 
guide for small businesses. 
 
Freddie Mac Revises ARM Requirements, Updates Home Possible Program. On October 16, 
Freddie Mac issued Single-Family Seller/Servicer Guide Bulletin 2012-21, which revises certain 
requirements for adjustable rate mortgages (ARMs) and provides guidance regarding Home 
Possible Mortgages. For mortgages with settlement dates on or after July 1, 2013, ARMs with initial 
periods of five years or less cannot have initial or periodic caps that exceed 2%. In connection with 
the Home Possible Mortgage program and based on the 2012 area median income estimates, 
Freddie Mac revised the definition of "underserved area."  
 
FHFA Plans to Improve Efforts to Recover Losses from Certain Defaulting Borrowers. On 
October 17, the FHFA Office of Inspector General (OIG) reported that the FHFA does not currently 
oversee the deficiency management programs of Fannie Mae and Freddie Mac (the Enterprises) 
and that some oversight is necessary. When borrowers default on mortgage loans held by Fannie 
Mae and Freddie Mac, the Enterprises absorb the losses. To date, the Enterprises have only 
recovered a small fraction of losses by pursuing defaulting borrowers that may have the ability to 
repay, such as strategic defaulters, including those defaulting on vacation homes or investment 
properties. The FHFA OIG recommended, and the FHFA agreed, that the FHFA should collect from 
the Enterprises data about their deficiencies, their efforts to target defaulting borrowers who have 
the ability to repay their loans, and other related data. The FHFA also agreed with the OIG that with 
such information in hand, the FHFA can proactively oversee the Enterprises' deficiency 
management programs and provide supervisory guidance on managing deficiency collections. 
 
Federal and State Policymakers Comment on Federal Proposed Basel Capital Requirements. 
This week, federal and state policymakers sent letters to federal regulators urging a change in 
course with regard to proposed regulations to implement the Basel III capital accords. On October 
17, U.S. Senators Sherrod Brown (D-OH) and David Vitter (R-LA) expressed concern that the 
proposed approach would not be sufficient to prevent another financial crisis and urged the federal 
prudential regulators to simplify and enhance capital rules that will apply to U.S. banks. Specifically, 
the Senators asserted that Basel III's continued focus on risk-based capital ratios is too complex and 
opaque; instead the proposal should focus on "pure, loss-absorbing capital." On the same day, the 
Conference of State Bank Supervisors (CSBS) encouraged the federal agencies to consider the 
impact of their proposal on the national and local economies. The CSBS argued that Basel III is 
intended only to apply to large, internationally active banks, and suggested that capital requirements 
for other U.S. banks should be set through a separate rulemaking. In a second letter, the CSBS 
commented on a related rulemaking regarding a standardized approach to risk-weighted assets. In 
that letter, the state supervisors expounded on their recent objection to the proposal as "reactionary" 
and "overly complex." Earlier in the week, on October 15, Senate Banking Committee Ranking 
Member Richard Shelby (R-AL) objected to the rulemaking process and challenged the regulators to 
better explain (i) why the Basel III standards are appropriate for U.S. banks and how the regulators 
came to their determinations, and (ii) the impact on the U.S. baking system and the economy, 
including a detailed cost-benefit analysis. Also this week, other federal lawmakers, including 
Republican members of the House Committee on Financial Services, and the congressional 
delegations from Arkansas, Colorado, and Mississippi, submitted letters commenting on the 
proposals. 
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FDIC Finalizes Rule Regarding Enforcement of Subsidiary and Affiliate Contracts. On October 
16, the FDIC published a final rule regarding the enforcement of subsidiary and affiliate contracts by 
the FDIC as receiver for failed financial companies. The rule implements authority granted to the 
FDIC by the Dodd-Frank Act that permits the FDIC, as receiver for a financial company whose 
failure would pose a significant risk to financial stability, to enforce certain contracts of subsidiaries 
and affiliates of the covered company. The rule covers contracts that purport to terminate, 
accelerate, or provide for other remedies based on the insolvency, financial condition, or 
receivership of the covered company, so long as the FDIC complies with statutory requirements. 
The rule takes effect November 15, 2012, applies broadly to all contracts, and makes clear that the 
FDIC's authority as receiver effectively preserves contractual relationships of subsidiaries and 
affiliates during the liquidation process. In response to industry comments, the final rule clarifies 
certain aspects of the rule as proposed. 
 
SEC Names New Director for New York Region. On October 17, the SEC announced Andrew M. 
Calamari as Director of its New York Regional Office, a position he has held on an acting basis for 
the past several months. He replaces George Canellos, who earlier this year was appointed Deputy 
Director of the Division of Enforcement. Mr. Calamari joined the SEC in 2000 and served as Senior 
Associate Director and co-head of Enforcement for the New York Region. In his new role, Mr. 
Calamari will oversee 400 SEC employees including enforcement attorneys, accountants, 
investigators, and compliance examiners.  
 
NCUA Names New Executive Director. On October 18, the NCUA announced Mark A. Treichel as 
its new Executive Director, the agency's most senior career position. Mr. Treichel   joined the NCUA 
as an examiner in 1986 and has served in numerous positions. He most recently served as the 
Regional Director of NCUA's Region I office in Albany, NY.  
 
FTC Announces Two Privacy Events. On October 15, the FTC announced that it will host a 
workshop to examine the practices and privacy implications of comprehensive collection of 
consumers' online activities. On December 6, 2012, consumer protection organizations, academics, 
business and industry representatives, privacy professionals, and other stakeholders will review 
Internet data collection methods, identify those companies currently capable of comprehensive 
Internet data collection, consider what new legal protections are needed, and explore other related 
topics. The workshop is one step the FTC promised to pursue in a March 2012 report that urged 
companies to implement certain consumer privacy protections. On October 17, the FTC announced 
an upcoming forum on using enforceable industry codes of conduct to protect consumers in cross-
border commerce. The forum will focus on the use of systems, like the Asia-Pacific Economic 
Cooperation Cross-Border Privacy Rules system which was created earlier this year, when 
information moves between countries with different privacy rules. The forum will bring together 
government officials, academics, industry members, and consumer groups to discuss the increasing 
use of such codes. 
 
GAO Urges Federal Actions to Protect Mobile Device Users' Privacy. On October 11, the GAO 
released a report on its examination of how the mobile industry collects location data and the 
resulting impact on consumers. According to the report, privacy advocates expressed concerns that 
consumers are generally unaware of how location data is used by third-parties and that consumers 
could be subject to increased risk of surveillance by law enforcement, identity theft, and threats to 
personal safety. The GAO examined how companies have applied practices recommended by 
industry associations and privacy advocates to protect consumers' privacy while using mobile 
location data. The report reviews actions taken by federal agencies to provide consumer education 
and develop industry codes of conduct. The GAO recommends, among other things, that NTIA work 
with stakeholders to develop industry codes of conduct and that the FTC consider issuing guidance 
on mobile companies' appropriate actions to protect location data privacy. 
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STATE ISSUES  

 
Former Florida Attorney General Comments on the Use of Outside Counsel by State AGs. On 
October 16, former Florida Attorney General (AG) Bill McCollum was featured during a STAGE 
Network webinar on the "Use of Outside Counsel by State AGs to Enforce Federal and State Law." 
AG McCollum referred to his own experiences, including his leadership in Florida's adoption of the 
innovative Transparency in Private Attorney Contracts (TiPAC) law, to provide a perspective on 
issues related to state AGs' engagement of outside counsel.AG McCollum also examined the 
prospect of an increased role for state AGs in the enforcement of federal laws, particularly the 
consumer protection related aspects of the Dodd-Frank financial reform statute. Finally, he 
discussed the comparative restrictions on state and federal actors in engaging outside counsel, 
particularly due to Executive Order 14333 regarding compensation for outside legal services. The 
archived webcast can be reviewed in its entirety at this link. 

COURTS 

California Appeals Court Reinstates Challenge to Allegedly Deceptive ARMs. On October 11, 
the California Court of Appeal, Sixth District, reinstated a case in which borrowers claim fraudulent 
omission and violation of the unfair competition law (UCL) based on lenders' alleged failure to 
disclose the essential terms of certain mortgage loans. Thibault v. Am. Mortg. Network, Inc., No. 
H036620, 2012 WL 4881541 (Cal. Ct. App. Oct. 11, 2012). The borrowers claim the lenders did not 
disclose that the option adjustable rate mortgage loans (ARMs) were guaranteed to cause negative 
amortization under the minimum payments required under the loans, as set forth in the only 
payment plan presented to the borrowers. The trial court dismissed the case, holding that the ARMs 
at issue do not necessarily cause negative amortization as the loan documents clearly disclose that 
negative amortization occurs only if the minimum payment fails to cover the interest due, and the 
borrowers chose not to make more than the minimum payment. The appellate court, relying on a 
prior California appellate decision, Boschma v. Home Loan Ctr., Inc., 198 Cal. App. 4th 230 (2011), 
disagreed and held that the borrowers adequately pleaded that material facts were concealed by 
inaccurate representations and half-truths; the court reasoned that the actual interest rates and 
monthly payment amounts necessary to amortize the loan were hidden in the complexity of the loan 
terms. The court further noted that the loans disclosed the use of "teaser" interest rates to calculate 
the minimum payments without showing how those payments compare to the interest accruing on 
the loan. With regard to the borrowers' potentially duplicative UCL claim, the court found no reason 
to force the borrowers to choose between that claim and their common law fraud claim at this stage 
of the proceedings. The appellate court reversed the trial court's judgment. 
 
Federal District Court Allows Data Breach Class Action to Proceed Based On Risk Of Future 
Harm. On October 11, the U.S. District Court for the Southern District of California held that the 
plaintiffs in a consolidated data breach class action have plead sufficient harm to satisfy Article III's 
injury-in-fact requirement despite having not suffered any actual harm to date. In re Sony Gaming 
Networks & Customer Data Security Breach Litig., No. 11-md-2258, 2012 WL 4849054 (S.D. Cal. 
Oct. 11, 2012). The plaintiffs allege on behalf of a putative class that Sony Computer Entertainment 
America and a group of related entities (collectively Sony) failed to implement industry-standard 
practices to protect customers' personal information. The plaintiffs claim that as a result of Sony's 
failings they suffered an increased risk of future harm following a criminal theft of personal 
information from Sony's PlayStation computer network. The defendants moved to dismiss the 
plaintiffs' numerous claims, including on the grounds that the plaintiffs have suffered no real injury 
and therefore do not have standing to pursue the case. The court agreed with the plaintiffs that their 
claims are analogous to those sustained by the Ninth Circuit in Krottner v. Starbucks Corp., 628 
F.3d 1139 (9th Cir. 2010). As inKrottner, the court held that although none of the plaintiffs have 
suffered any actual loss, the increased threat of future injury is sufficient for standing and the 
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plaintiffs sufficiently allege that such increased risk is causally connected to Sony's actions. 
However, the court held that plaintiffs' allegations do not show any cognizable injury necessary to 
sustain their claim of negligence under California law. The court dismissed the plaintiffs' negligence 
and other claims with leave to amend, and dismissed certain other claims with prejudice. 

FIRM NEWS 

Margo Tank will speak at the ACORD Implementation Forum in Ft. Lauderdale, FL, on October 24, 
2012. Ms. Tank's panel is titled "Guidelines for e-Signatures and e-Delivery in the Insurance - 
Cutting through the Legalese." 
 
David Krakoff, James Parkinson, Andrew Schilling, and Thomas Sporkin will speak at the 
Commerce and Industry Group's seminar, "Anti-Bribery: The Changing Anti-Corruption Environment 
in Key Jurisdictions" on October 24, 2012, in London. The panel will examine recent developments 
in anti-corruption enforcement in the UK, US, and Continental Europe; it will also consider best 
practices to identify and mitigate exposure to corruption risk. 
 
Ben Klubes will moderate a panel entitled "Trends in Consumer Financial Protection: Proceed with 
Caution" during an October 25-26, 2012 Symposium entitled "Navigating Dodd - Frank: Are We 
Avoiding Another Financial Crisis?" The symposium, presented by the George Washington 
University Law School Center for Law, Economics and Finance, will feature senior regulators, legal 
experts, market participants and leading academics with intimate knowledge of the financial services 
industry. Keynote speakers include Hon. Mary L. Schapiro, Chairman of the SEC, and Hon. John C. 
Dugan, Comptroller of the Currency. BuckleySandler is a proud sponsor of the symposium. To 
register, click here. 
 
James Shreve will speak at the Information Systems Security Association's International Conference 
in Anaheim, California on October 26, 2012. The session, "Not a Data Breach? Addressing Security 
Incidents Involving Unregulated Data," will examine issues in responding to information security 
incidents involving non-consumer or de-identified data. 
 
Jonathan Cannon will participate in a webinar entitled "What do cases like Edwards v. First 
American, Freeman v. Quicken Loans and Carter v. Welles-Bowen really mean to your operations?" 
on November 1, 2012. This webinar will cover the importance of each case, the impact of these 
cases on settlement service providers, and strategies for compliance with RESPA. 
 
Andrew Sandler will moderate a panel at the Fall Meeting of the Banking Law Committee, American 
Bar Association, Business Law Section. Mr. Sandler's panel entitled "Enforcement Trends" will focus 
on supervisory attention and enforcement actions affecting bank holding companies, and will take 
place on November 2, 2012. 
 
James Parkinson will moderate a panel at the ACI's 28th National Conference on Foreign Corrupt 
Practices Actin Washington, D.C. Mr. Parkinson's panel, entitled "Data and Document Management 
Strategies for FCPA Investigations: Practical Tools for Effectively Accessing, Obtaining and 
Controlling Data and Documents during an FCPA Investigation," will be held November 14. 
 
Margo Tank will speak at The Electronic Signature and Records Association's Annual Conference, 
November 14-15, 2012, in Washington, DC. Ms. Tank's panel will discuss electronic signatures and 
mobile technology. 
 
David Krakoff will speak at ACI's Inaugural Summit on White Collar Litigation being held January 22-
23, 2013, in New York, NY. Mr. Krakoff will participate in the January 22 session entitled "The FCPA 
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Year In Review: Assessing the Biggest Cases of the Year and What Litigators Need to Take Away 
to Best Protect Their Clients." 

FIRM PUBLICATIONS 

David Krakoff and Lauren Randall contributed "FCPA: Were the Sting Trials Doomed from the 
Start?" to the September 2012 Business Crimes Bulletin.  
 
Matthew Previn, Andrew Pennacchia, and Jonathan Cannon published "Rising Tide of Operational 
Risk Demands Due Diligence in Vendor Selection" on September 20, 2012 in National Mortgage 
News. 
 
Jonice Gray Tucker and Jeff Naimon wrote "Liability for Servicers: Localities Jump in the Game," 
which appears in Mortgage Servicing News' October 2012 issue. 
 

About BuckleySandler LLP (www.buckleysandler.com) 

With over 150 lawyers in Washington, New York, Los Angeles, and Orange County, BuckleySandler 
provides best-in-class legal counsel to meet the challenges of its financial services industry and 
other corporate and individual clients across the full range of government enforcement actions, 
complex and class action litigation, and transactional, regulatory, and public policy issues. The Firm 
represents many of the nation's leading financial services institutions. "The best at what they do in 
the country." (Chambers USA). 
 
Please visit us at the following locations: 

Washington: 1250 24th Street NW, Suite 700, Washington, DC 20037, (202) 349-8000 
New York: 1133 Avenue of the Americas, Suite 3100, New York, NY 10036, (212) 600-2400 
Los Angeles: 100 Wilshire Boulevard, Suite 1000, Santa Monica, CA 90401, (424) 203-1000 
Orange County: 3121 Michelson Drive, Suite 210, Irvine, CA 92612,(949)398-1360 
We welcome reader comments and suggestions regarding issues or items of interest to be covered 
in future editions of InfoBytes. Email infobytes@buckleysandler.com. 
 
In addition, please feel free to email our attorneys. A list of attorneys can be found here. 
 
For back issues of InfoBytes, please see: http://www.buckleysandler.com/infobytes/infobytes. 
 
InfoBytes is not intended as legal advice to any person or firm. It is provided as a client service and 
information herein is drawn from various public sources, including other publications. 
 
©2012 BuckleySandler LLP. All rights reserved. 

 

MORTGAGES 

Freddie Mac Revises ARM Requirements, Updates Home Possible Program. On October 16, 
Freddie Mac issued Single-Family Seller/Servicer Guide Bulletin 2012-21, which revises certain 
requirements for adjustable rate mortgages (ARMs) and provides guidance regarding Home 
Possible Mortgages. For mortgages with settlement dates on or after July 1, 2013, ARMs with initial 
periods of five years or less cannot have initial or periodic caps that exceed 2%. In connection with 
the Home Possible Mortgage program and based on the 2012 area median income estimates, 
Freddie Mac revised the definition of "underserved area."  

http://www.buckleysandler.com/
http://www.buckleysandler.com/
http://r20.rs6.net/tn.jsp?e=001DHA4bNw2PmtOCm8Fnn1xAbznk-DoUp6Dt5tk8xGZihvH_VLCmn2sTphvLklQt4ktMPfQYKPl0FUGss-VMlj6aKxcmHG5OZ4aqtY8VGcNMPSemRAS8wpXaH5Nd8GK5fFy2ia2spPMg12dMVjUVr2O4lgoOJPwbDh4RnUPNkr1l6a4ony1cDev6Q==
http://r20.rs6.net/tn.jsp?e=001DHA4bNw2PmsARBr6l3Vkuxz498qVO7xkoypGdAS0EWN0jAzKKQeuBYf2vdVDRT_UJFtMQqqeFvSP0QVmUOpx4BCw0zbYVL19o-InJJ3epABYl0GF91R9zN_lspd34ak3NUolJXr_oAyqofsUiyhG9KbiznQW5dzpTKd5dgWlLKxW4YyLD8gzUg==
http://r20.rs6.net/tn.jsp?e=001DHA4bNw2Pms_bfRSyNS4fZFsx1ucJ7typmX084zmqyERWDkrhg9Qfxw21DNPabhggO3JBP1g3ByINyVLmyP3zmpHA9fa7gd1xgmiyWnwjPv-LTse8DSnlMlX5U83DVrTrSjByyO1gkBPMl5aDI_YIIeGfYkAlF2J3gENWb-6PRwBxFlCtVtMqA==
http://r20.rs6.net/tn.jsp?e=001DHA4bNw2PmsGYnG0QDqLhU5h7O8LXOAmZNydbWgYbKKyOBaT_t93qu60_pTHe22hVcAts0bJq5BdlcgNPkMawzXVRckLWkC1tQ5BgPRkbF1iVKLf2tNoFbL4CvN-_rBXzxYrr6fnPaddj2vdzLu4PQvJwk4SUI9PsHdgehjOnVLcPVqVIrmK0A==
http://r20.rs6.net/tn.jsp?e=001DHA4bNw2PmvRiXfl0miTdyMUbd9p9uVwZFzUlsHdV2q3gbfxP5dwfXgFSa6sFenQGLAvFrOA948EGZjoqD3GMiVwvYrJl0sXPnAdC3hn1dMvzxYoeucDTzU1LrK4SqqbJfpe17c6iyrUz4KPRtE6d2s3KO0npLhC36Qy_CnMhr_bwpa9SoM_Jg==
http://r20.rs6.net/tn.jsp?e=001DHA4bNw2PmuH4EliPyjFkw7ZuVE0iJ3ECDAv50dSPgZjL0mWsFjME6uiSDoNPIpa7yyE9brdkuCoaOGVHxO4zxCQIZeI4aUMv5_PEIOJPvXeYHnKQHno_I4Ym3Gajrxi2wMhFDI6Hz05h7rm2jhnejMCTxvhWiP9tkZnH13rsqn53zhhkl2CnQP6VJbC8sWuRyOqOxbrZ2pxW9_xSeIysm_7FfTYQDU3AiGYiMKR3FFmOxSA_9iwJKMNFGurzhkz
http://r20.rs6.net/tn.jsp?e=001DHA4bNw2PmuH4EliPyjFkw7ZuVE0iJ3ECDAv50dSPgZjL0mWsFjME6uiSDoNPIpa7yyE9brdkuCoaOGVHxO4zxCQIZeI4aUMv5_PEIOJPvXeYHnKQHno_I4Ym3Gajrxi2wMhFDI6Hz05h7rm2jhnejMCTxvhWiP9tkZnH13rsqn53zhhkl2CnQP6VJbC8sWuRyOqOxbrZ2pxW9_xSeIysm_7FfTYQDU3AiGYiMKR3FFmOxSA_9iwJKMNFGurzhkz
http://r20.rs6.net/tn.jsp?e=001DHA4bNw2Pmt1Sp77qpCfHC6QEHefb56o_FbaOhSqEYbxmzowsFMAXS7CgXOIj_WvO67R6fjleczbG61J3uSvM-Nt0zgMzXJofHqBDCV-egs6Y_J2nEQkxdxjTWub5URNVOvDiDZRNk9WX621cDjuKamcrzhE5PlsY6Mmh4ORBiIxux4UD5Z3BQ==
http://r20.rs6.net/tn.jsp?e=001DHA4bNw2PmtL1yLzk6p18LdQ1SjXeLxptdP1avlPJ3aVf0tFaAl7F2E4yasxSVxG-JesQ6DRaJYXCk6IDeTcCEhY5K9cMbqrHewj9L0zjA8NLomaHhm-LJCAtfvDQ69ssM6THP9w8_jBOX42AVArdBT6GDn6B1d6V5dl9cvY6_DFbjGF0S5LEA==
http://r20.rs6.net/tn.jsp?e=001DHA4bNw2PmuqKAgVLKXIID0KYaGX8DqEZYYfS4D9aNCWtwQdCAPiLxRCUoCAZ7_UwyzF67rLhRw01XpOo8qgwpbFU5I-jP2_-wNbzvMu2SAzRTwUzVXTwA==
http://r20.rs6.net/tn.jsp?e=001DHA4bNw2PmtliarxUYEFPfDfS90unrJACUQxMd7CLY3FLs4ZifU1GKjxRQmp99J49q5ZNDM81I1vNps2efVTwM3z__QsBwa4tfQlWVbKQoqU4gpQR3Up1_IeN23PHtsUnq7FTTxaPlbYbZBoSpTrbhQA9bzR7ZVL5RoSzQWmK68=
tel:%28212%29%20600-2400
tel:%28424%29%20203-1000
tel:%28949%29398-1360
mailto:infobytes@buckleysandler.com
http://r20.rs6.net/tn.jsp?e=001DHA4bNw2PmuXHkJdWmT-v66mHYkkCUbLy_lgaM1fiYOjwcLccpfrW2zQxBwyKV_EUJisEnXxNUj71LvqKy5kjzOU6QAYw_p249eNlPGnQkGOPHqOKCM8QnY6IF3TLFv70nRaLwDIH43qZN_ERU9r90xGpQ_S5ucO
http://r20.rs6.net/tn.jsp?e=001DHA4bNw2PmvIf3vZqS20EI_3PUpEp4JnnfAoXVUWaa8Su0NexpOg0XqtjT5_ZKVSd5mY-x23fr6cGcVV3I515wcGbg37GhqMprxAvrNGiUzYgVeOSmImqt8p_tMXrn3EzPPIRPJoSnbQNg5VLteGGw==
http://r20.rs6.net/tn.jsp?e=001DHA4bNw2PmuFZb89tKIIxtTqxqrkK7c0abuR-mxaN6sZMLDBRW3bfCuk5QYtkz9ENxywsmUoQRH4aKhss6Hl8VOy2H3wmJG_nCWGyfhM5uc9RvTGKPHrlYlHzJYGUweB2EFESrw48zOeaGsigDXUpXUIMJNj_Wfq1uOkFRVvayTCQ7VbW4adbQ==


   

  
 

BuckleySandler LLP 

www.buckleysandler.com 

 

 
FHFA Plans to Improve Efforts to Recover Losses from Certain Defaulting Borrowers. On 
October 17, the FHFA Office of Inspector General (OIG) reported that the FHFA does not currently 
oversee the deficiency management programs of Fannie Mae and Freddie Mac (the Enterprises) 
and that some oversight is necessary. When borrowers default on mortgage loans held by Fannie 
Mae and Freddie Mac, the Enterprises absorb the losses. To date, the Enterprises have only 
recovered a small fraction of losses by pursuing defaulting borrowers that may have the ability to 
repay, such as strategic defaulters, including those defaulting on vacation homes or investment 
properties. The FHFA OIG recommended, and the FHFA agreed, that the FHFA should collect from 
the Enterprises data about their deficiencies, their efforts to target defaulting borrowers who have 
the ability to repay their loans, and other related data. The FHFA also agreed with the OIG that with 
such information in hand, the FHFA can proactively oversee the Enterprises' deficiency 
management programs and provide supervisory guidance on managing deficiency collections. 
 
California Appeals Court Reinstates Challenge to Allegedly Deceptive ARMs. On October 11, 
the California Court of Appeal, Sixth District, reinstated a case in which borrowers claim fraudulent 
omission and violation of the unfair competition law (UCL) based on lenders' alleged failure to 
disclose the essential terms of certain mortgage loans. Thibault v. Am. Mortg. Network, Inc., No. 
H036620, 2012 WL 4881541 (Cal. Ct. App. Oct. 11, 2012). The borrowers claim the lenders did not 
disclose that the option adjustable rate mortgage loans (ARMs) were guaranteed to cause negative 
amortization under the minimum payments required under the loans, as set forth in the only 
payment plan presented to the borrowers. The trial court dismissed the case, holding that the ARMs 
at issue do not necessarily cause negative amortization as the loan documents clearly disclose that 
negative amortization occurs only if the minimum payment fails to cover the interest due, and the 
borrowers chose not to make more than the minimum payment. The appellate court, relying on a 
prior California appellate decision, Boschma v. Home Loan Ctr., Inc., 198 Cal. App. 4th 230 (2011), 
disagreed and held that the borrowers adequately pleaded that material facts were concealed by 
inaccurate representations and half-truths; the court reasoned that the actual interest rates and 
monthly payment amounts necessary to amortize the loan were hidden in the complexity of the loan 
terms. The court further noted that the loans disclosed the use of "teaser" interest rates to calculate 
the minimum payments without showing how those payments compare to the interest accruing on 
the loan. With regard to the borrowers' potentially duplicative UCL claim, the court found no reason 
to force the borrowers to choose between that claim and their common law fraud claim at this stage 
of the proceedings. The appellate court reversed the trial court's judgment. 

BANKING 

Federal and State Policymakers Comment on Federal Proposed Basel Capital Requirements. 
This week, federal and state policymakers sent letters to federal regulators urging a change in 
course with regard to proposed regulations to implement the Basel III capital accords. On October 
17, U.S. Senators Sherrod Brown (D-OH) and David Vitter (R-LA) expressed concern that the 
proposed approach would not be sufficient to prevent another financial crisis and urged the federal 
prudential regulators to simplify and enhance capital rules that will apply to U.S. banks. Specifically, 
the Senators asserted that Basel III's continued focus on risk-based capital ratios is too complex and 
opaque; instead the proposal should focus on "pure, loss-absorbing capital." On the same day, the 
Conference of State Bank Supervisors (CSBS) encouraged the federal agencies to consider the 
impact of their proposal on the national and local economies. The CSBS argued that Basel III is 
intended only to apply to large, internationally active banks, and suggested that capital requirements 
for other U.S. banks should be set through a separate rulemaking. In a second letter, the CSBS 
commented on a related rulemaking regarding a standardized approach to risk-weighted assets. In 
that letter, the state supervisors expounded on their recent objection to the proposal as "reactionary" 
and "overly complex." Earlier in the week, on October 15, Senate Banking Committee Ranking 
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Member Richard Shelby (R-AL) objected to the rulemaking process and challenged the regulators to 
better explain (i) why the Basel III standards are appropriate for U.S. banks and how the regulators 
came to their determinations, and (ii) the impact on the U.S. baking system and the economy, 
including a detailed cost-benefit analysis. Also this week, other federal lawmakers, including 
Republican members of the House Committee on Financial Services, and the congressional 
delegations from Arkansas, Colorado, and Mississippi, submitted letters commenting on the 
proposals. 
 
FDIC Finalizes Rule Regarding Enforcement of Subsidiary and Affiliate Contracts. On October 
16, the FDIC published a final rule regarding the enforcement of subsidiary and affiliate contracts by 
the FDIC as receiver for failed financial companies. The rule implements authority granted to the 
FDIC by the Dodd-Frank Act that permits the FDIC, as receiver for a financial company whose 
failure would pose a significant risk to financial stability, to enforce certain contracts of subsidiaries 
and affiliates of the covered company. The rule covers contracts that purport to terminate, 
accelerate, or provide for other remedies based on the insolvency, financial condition, or 
receivership of the covered company, so long as the FDIC complies with statutory requirements. 
The rule takes effect November 15, 2012, applies broadly to all contracts, and makes clear that the 
FDIC's authority as receiver effectively preserves contractual relationships of subsidiaries and 
affiliates during the liquidation process. In response to industry comments, the final rule clarifies 
certain aspects of the rule as proposed. 
 
NCUA Names New Executive Director. On October 18, the NCUA announced Mark A. Treichel as 
its new Executive Director, the agency's most senior career position. Mr. Treichel joined the NCUA 
as an examiner in 1986 and has served in numerous positions. He most recently served as the 
Regional Director of NCUA's Region I office in Albany, NY. 

CONSUMER FINANCE 

CFPB Report Likens Student Loan Complaints to Mortgage Servicing Problems. On October 
16, CFPB Student Loan Ombudsman Rohit Chopra published the first annual report on student 
loans, as required by the Dodd-Frank Act. According to the report, the CFPB has received nearly 
3,000 complaints regarding private student loans since it began accepting such complaints in March 
2012. Based on the complaints and other data obtained by the CFPB, the report describes issues in 
the student loan market as similar to those seen in the mortgage servicing market including (i) 
improper application of payments, (ii) untimeliness in error resolution, and (iii) inability to contact 
appropriate personnel when facing economic hardship. Further, the report notes problems reported 
in the application of the Servicemembers Civil Relief Act, including obstacles to obtaining the 
available interest rate cap. The CFPB Student Loan Ombudsman recommends that the Treasury 
Secretary, the CFPB Director, and the Education Secretary assess whether efforts to remedy 
problems in mortgage servicing can be applied to improve student loan servicing. The Ombudsman 
also invites lenders to develop creative programs to help borrowers restructure debt, and 
recommends that the relevant Senate and House committees identify opportunities to spur the 
availability of loan modification and refinance opportunities. Additionally, on October 18, the CFPB 
released a report that expands on the servicemember-related issues presented in the Ombudsman's 
annual report. 
 
CFPB Hosts Webinar on Remittance Transfer Rule. On October 16, the CFPB hosted a webinar 
regarding the new remittance transfer rule, set to take effect February 7, 2013. The presentation 
reviewed (i) the types of transactions covered, (ii) the definition of "remittance transfer provider" and 
the "normal course of business" safe harbor, (iii) disclosure requirements, including the use of 
estimates, and (iv) cancellations, refunds, and error resolution. For example, the disclosure 
requirements discussion covered the timing and form of disclosures, the application of the ESIGN 
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Act in the remittance context, and appropriate reliance on sender representations. The webinar 
included certain practical compliance tips and the CFPB stated that it will accept email and phone 
requests for legal compliance guidance. In advance of the webinar the CFPB issued a compliance 
guide for small businesses. 
 
Former Florida Attorney General Comments on the Use of Outside Counsel by State AGs. On 
October 16, former Florida Attorney General (AG) Bill McCollum was featured during a STAGE 
Network webinar on the "Use of Outside Counsel by State AGs to Enforce Federal and State Law." 
AG McCollum referred to his own experiences, including his leadership in Florida's adoption of the 
innovative Transparency in Private Attorney Contracts (TiPAC) law, to provide a perspective on 
issues related to state AGs' engagement of outside counsel.AG McCollum also examined the 
prospect of an increased role for state AGs in the enforcement of federal laws, particularly the 
consumer protection related aspects of the Dodd-Frank financial reform statute. Finally, he 
discussed the comparative restrictions on state and federal actors in engaging outside counsel, 
particularly due to Executive Order 14333 regarding compensation for outside legal services. The 
archived webcast can be reviewed in its entirety at this link. 

SECURITIES 

SEC Names New Director for New York Region. On October 17, the SEC announced Andrew M. 
Calamari as Director of its New York Regional Office, a position he has held on an acting basis for 
the past several months. He replaces George Canellos, who earlier this year was appointed Deputy 
Director of the Division of Enforcement. Mr. Calamari joined the SEC in 2000 and served as Senior 
Associate Director and co-head of Enforcement for the New York Region. In his new role, Mr. 
Calamari will oversee 400 SEC employees including enforcement attorneys, accountants, 
investigators, and compliance examiners.  

CREDIT CARDS 

 
CFPB Proposes Change to Credit Card Ability to Pay Rules. On October 17, the CFPB 
proposed a rule to amend the current Regulation Z requirement that credit card issuers consider an 
applicant's independent ability to pay regardless of age. The current regulation, as amended by the 
Federal Reserve Board, and which took effect October 1, 2011, has received criticism from 
members of Congress and other stakeholders that the rule limits access to credit for stay-at-home 
spouses and partners. The CFPB's proposed revision would remove the ability to pay requirement 
for consumers who are twenty-one and older and permit issuers to consider income to which such 
consumers have a "reasonable expectation of access." The proposed rule would not change the 
independent ability to pay requirement for individuals under the age of twenty-one. Comments on 
the proposed rule will be accepted for sixty days following publication in the Federal Register. 

PRIVACY/DATA SECURITY 

FTC Announces Two Privacy Events. On October 15, the FTC announced that it will host a 
workshop to examine the practices and privacy implications of comprehensive collection of 
consumers' online activities. On December 6, 2012, consumer protection organizations, academics, 
business and industry representatives, privacy professionals, and other stakeholders will review 
Internet data collection methods, identify those companies currently capable of comprehensive 
Internet data collection, consider what new legal protections are needed, and explore other related 
topics. The workshop is one step the FTC promised to pursue in a March 2012 report that urged 
companies to implement certain consumer privacy protections. On October 17, the FTC announced 
an upcoming forum on using enforceable industry codes of conduct to protect consumers in cross-
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http://r20.rs6.net/tn.jsp?e=001DHA4bNw2PmvhM9efQmwCXlq4fJH0cBe4F6O31Z6aMSosQtGQ-d6-7YdShdG7MD6zPORfpORmERiDRPnD5VcWB-JazjSwn-AnucNqeHOjCdkAjg8T57lU46P0DmNcoexjZmttiq2eOQ-kHvOdJ-cwwFNvtDWm39MB
http://r20.rs6.net/tn.jsp?e=001DHA4bNw2Pmt9-z8lrWG1z8oxfMpgNrPL7qHiBIVgKepHoqFQqZtbfj6siLIq8OG6zPBK5jOBbkRV9fhrT22Wwd1PdiXqaZebZrjozGLD0SPhkPz6m6ZdWgq5L7MjCELoc9nQGlBELQ7h-c1XxEWkBA==
http://r20.rs6.net/tn.jsp?e=001DHA4bNw2Pmv9p-fa6yt2IQSQU28kzQK4w-wLkJlBvT5beZHjEqetMbIQwQduwqdoFYktjBh3UuS65Zs_RgJ715ZVxyg8492suF1rPO0oxfdEghCP9WwSVFAjmM8Mkz-DaRcVz6cnZwDwTzWaD1qpz0AHb1gsyyogWuQY21yC9hERKXkjc-RY7Q==
http://r20.rs6.net/tn.jsp?e=001DHA4bNw2PmsaI9C3ZYNirVbyOFaL-KDeLAznnxp97jCqMjVcq2zT7DkSy-e1-iAfM1hUmklKAhUyiXVjLgUXo844tqKejpUuX7ZSIJfQ1lXOIdjEAcQ1ujeD1ONlqECQwTAOGt59lPJRHjpQxVB8Xg==
http://r20.rs6.net/tn.jsp?e=001DHA4bNw2Pmtna_EhN8FGS-_14wF4wQe6h16lArQHf49q_FJvG5RE4yS--ofghKG9Huh5KGYTWFX9xz4wWwzBPnWlgi0ridFsIjJ709F44ncKF4DQVprw-D-aI8lw01bQX91pgC_MDmdfen4TnSlJa5m9hv6ZTNC3194MtrsTtSHyJ5poYpumn3V_kfUhs8ma0ZuInBnNqcatCa3P9Y6Vrg==
http://r20.rs6.net/tn.jsp?e=001DHA4bNw2PmvztpUTRO4v7PZ8IKWAs34kS70uLuFTrUVSG7QPxX0qNr5nnqGp3-VwZkb0s6tg4UoTM_mn2MLvnPapo7EDUQ-69DTJ4XhKb-kdWCXG_uERyLX_9lj78f3VNgaf67SN5F4lJo9UQycekA==
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border commerce. The forum will focus on the use of systems, like the Asia-Pacific Economic 
Cooperation Cross-Border Privacy Rules system which was created earlier this year, when 
information moves between countries with different privacy rules. The forum will bring together 
government officials, academics, industry members, and consumer groups to discuss the increasing 
use of such codes. 
 
GAO Urges Federal Actions to Protect Mobile Device Users' Privacy. On October 11, the GAO 
released a report on its examination of how the mobile industry collects location data and the 
resulting impact on consumers. According to the report, privacy advocates expressed concerns that 
consumers are generally unaware of how location data is used by third-parties and that consumers 
could be subject to increased risk of surveillance by law enforcement, identity theft, and threats to 
personal safety. The GAO examined how companies have applied practices recommended by 
industry associations and privacy advocates to protect consumers' privacy while using mobile 
location data. The report reviews actions taken by federal agencies to provide consumer education 
and develop industry codes of conduct. The GAO recommends, among other things, that NTIA work 
with stakeholders to develop industry codes of conduct and that the FTC consider issuing guidance 
on mobile companies' appropriate actions to protect location data privacy. 
 
Federal District Court Allows Data Breach Class Action to Proceed Based On Risk Of Future 
Harm. On October 11, the U.S. District Court for the Southern District of California held that the 
plaintiffs in a consolidated data breach class action have plead sufficient harm to satisfy Article III's 
injury-in-fact requirement despite having not suffered any actual harm to date. In re Sony Gaming 
Networks & Customer Data Security Breach Litig., No. 11-md-2258, 2012 WL 4849054 (S.D. Cal. 
Oct. 11, 2012). The plaintiffs allege on behalf of a putative class that Sony Computer Entertainment 
America and a group of related entities (collectively Sony) failed to implement industry-standard 
practices to protect customers' personal information. The plaintiffs claim that as a result of Sony's 
failings they suffered an increased risk of future harm following a criminal theft of personal 
information from Sony's PlayStation computer network. The defendants moved to dismiss the 
plaintiffs' numerous claims, including on the grounds that the plaintiffs have suffered no real injury 
and therefore do not have standing to pursue the case. The court agreed with the plaintiffs that their 
claims are analogous to those sustained by the Ninth Circuit in Krottner v. Starbucks Corp., 628 
F.3d 1139 (9th Cir. 2010). As in Krottner, the court held that although none of the plaintiffs have 
suffered any actual loss, the increased threat of future injury is sufficient for standing and the 
plaintiffs sufficiently allege that such increased risk is causally connected to Sony's actions. 
However, the court held that plaintiffs' allegations do not show any cognizable injury necessary to 
sustain their claim of negligence under California law. The court dismissed the plaintiffs' negligence 
and other claims with leave to amend, and dismissed certain other claims with prejudice.  
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