
when consumers had purchased the product in retail stores. Also, the 
retail product packaging did not always include the challenged claim. 
Thus, it was logical to conclude that many consumers “who purchased 
Listerine...did so not because of any exposure to Pfizer’s allegedly  
deceptive conduct, but rather because they were brand-loyal custom-
ers or for other reasons.” 

Similarly, in Cohen v. DirectTV, 178 Cal.App.4th 966 (2009), 
the plaintiff alleged that a false claim by DirectTV had induced him 
to subscribe to their service. The court denied class certification  
because some people had subscribed without having seen the challenged  
advertising claim; people may have subscribed due to other factors such 
as word of mouth or from viewing DirectTV at a friend’s house.

Likewise, in Kaldenbach v. Mutual of Omaha Life Insurance Co., 
178 Cal. App. 4th 830 (2009), the plaintiff sued a life insurance com-
pany for making a misrepresentation to life insurance applicants. 
However, agents selling the policies did not follow the same script 
with each customer, making consumer exposure was too variable for 
class treatment.

In O’Shea v. Epson American Inc. (C.D. Cal. Case No. 2:09- 
cv-08063), a federal court case, the plaintiff alleged that the defendant’s 
retail box contained a misleading statement. The court denied class cer-
tification based on the standing requirement of the U.S. Constitution, 
citing evidence of variability of exposure. It determined that in federal 
court, everyone in a class must have suffered an injury caused by the  
defendant’s conduct in order to establish standing. The court  
denied class certification because there was evidence that at least some  
consumers had purchased the product from online retailers with web-
sites that did not display the deceptive representations that were on 
the box.

Obviously, every advertising campaign and thus every case will 
be different. Recently, in both Johnson v. General Mills Inc., 8:10- 
cv-00061-CJC-AN (C.D. Cal. Sept. 12, 2011), involving the claimed  
digestive benefits of YoPlus, and In re Ferrero Litigation (S.D. Cal. 
11-cv-00205), involving the claimed health benefits of Nutella, two 
federal courts granted class certification and rejected defense argu-
ments to the effect that not all of the defendants’ customers were 
exposed to the same (allegedly deceptive) advertising message. The 
courts in those cases viewed the advertising claims as having been 
uniformly communicated to everyone.

Today’s advertisers are reaching consumers through different 
and multi-faceted touch points that go far beyond those that existed  
before. There’s much more content, and it’s much more diverse. At 
the same time, social media is exploding. Consumers are getting 
more and more of their pre-purchase information about a product 
not from the marketer, but from other consumers online. These two 
trends should make for some very interesting class certification rul-
ings in the future as variability of consumer exposure becomes easier 
and easier to prove.

Pre-purchase exposure: Defeating class  
certification in false advertising cases
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By Gregory J. Sater

By Jolsna John and Paven Malhotra

T he contributions of South Asians to American economic and politi-
cal life — particularly here in the Bay Area — are undeniable. From 
1995 to 2005, 15 percent of Silicon Valley startups were founded by 
South Asians — the largest of any immigrant group. Six percent 

of physicians in the United States are of South Asian origin. The CEOs of 
major Fortune 500 companies like Pepsico, Citigroup, and MasterCard are 
all South Asian. The state attorney general, as well as the governors of Loui-
siana and South Carolina, are all South Asian. Notwithstanding these strides, 
there is one area where South Asians do not yet have a presence: the federal 
judiciary. In fact, there is only one South Asian Article III U.S. District Court 
judge in the entire country. This is unacceptable. 

President Barack Obama has made diversity a major goal of his administra-
tion and has pushed to make the judiciary more representative of the nation 
as whole. Nearly half of his nominees have been women, 21 percent are Af-
rican-American; 11 percent are Hispanic; and 7 percent are Asian. President 
Obama has also nominated the first Hispanic U.S. Supreme Court Justice 
(Sonia Sotomayor); the first openly gay male federal judge (J. Paul Oetken); 
and the first Asian-American district court judge in the Northern District of 
California (Lucy Koh). He has also nominated current-U.S. District Judge 
Jacqueline Nguyen to be the first female Asian-American judge to sit on the 
federal appellate bench.

President Obama, however, has yet to nominate a single South Asian as a 
federal district court or appellate judge. In fact, the only South Asian judge 
— U.S. District Court Judge Amul Thapar in Kentucky — was nominated by 
President George W. Bush in 2007. 

The absence of more South Asians on the federal judiciary is not for lack 
of a deep and qualified bench of potential nominees. South Asian attorneys 
have distinguished themselves in top law firms, government agencies, in-
house legal departments, public interest organizations, and law schools as 
well. Indeed, a number of highly qualified South Asian attorneys have ap-
plied for judicial vacancies in the past. Each time, however, they have been 
overlooked. 

There is one current and two impending vacancies for federal judge posi-
tions in the Bay Area, and President Obama should use this opportunity to 
nominate a South Asian, as qualified and easily confirmable South Asians 
have applied for these vacancies. The federal bench must reflect the com-
munities it serves and the absence of South Asians judges, particularly in 
the Bay Area, is striking. South Asians are now the second largest group 
of Asians in the county. There are some 3 million South Asians living in the 
United States, with nearly one in six here in California. Indeed, the number of 
South Asians in California rose 46.4 percent from 360,392 in 2000 to 528,176 
in 2010. Many of those South Asians are living here in the South Bay. Accord-
ing to the most recent census figures, four of the top 10 cities that have at 
least 10,000 South Asian residents are Cupertino, Fremont, Sunnyvale, and 
Santa Clara. 

The federal bench must reflect the diversity of the communities in which it 
sits. President Obama should fill at least one of the three judicial vacancies in 
the Bay Area with a South Asian candidate. 

Growing need exists for South Asian federal judges

Jolsna John is the president of the North Ameri-
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By Konrad Moore

Raise taxes on the rich. The idea is routinely derided as promoting “class warfare,” 
which threatens to send so-called job creators into hibernation. But are the un-
derlying assumptions valid? Is class warfare inherently objectionable, and are the 
wealthy truly the engine of America’s economy? The answers to these questions 

are not as self-evident as some may believe, and if critically assessed threaten the founda-
tion of many conservative values.

Consider for a moment the history of the labor movement. In America’s pre-union, pre-
regulation history, the market freely permitted gross abuses of workers to benefit man-
agement and ownership. Most students recall textbook articles and photos of children 
and women toiling in sweatshops. Left to its own devices, the market proved itself fertile 
ground for exploitation. 

Indeed, in many countries, child laborers continue to toil for pennies a day. Unsafe 
working conditions abound. Barely a week goes by without a report of a new group of 
unfortunate Chinese miners trapped underground. Left to their own devices, monied 
interests prey on the poor. People need to feed their families and a poorly paying job is 
better than no job. 

Domestically, in the mid-20th century, class warfare between the rich and poor pro-
duced the labor movement. Unions evolved to represent an essential counterbalance to 
the disproportionate power of management. The tension and battles between rich and 
poor may be rightfully said to have produced a beneficial outcome. However, even with the 
advent of unions, the imbalance remains albeit with tempered edges.

Today, whether one is an attorney, construction or autoworker, there will always be 
another ready to take their place. No one is irreplaceable and management commands the 
power of the pocket book. Whether one prefers the term greed or social Darwinism, the 
fact remains that in the private sector business owners profit from the sweat of their em-
ployees’ brow. Viewed thusly, class warfare continues to exist albeit in moderated form. 

So, what about the companion accepted truth, that the wealthiest Americans are the 
most productive? First, consider inherited wealth. Much of the proverbial richest 1 percent 
inherited their wealth from their parents or grandparents. Wealth does not distinguish be-
tween risk takers and those whose fortune predates their conception. And political efforts 
to extinguish the “death tax” principally function, whether by design or effect, to ensure 
that children of the rich remain so, regardless of their efforts. Does society truly benefit 
from minimizing the tax obligations of heirs and heiresses?

Second, consider that CEO’s of America’s top corporations are among our highest earn-
ers. At the same time, reading weekly corporate reports they are likewise the principal 
architects of the layoffs that have disenfranchised countless workers. Among the barons 
of corporate America, the rewards rightfully go to those who increase profits and share 
price. If these increases are accompanied by increased (or decreased) employment, they 
are viewed as byproducts and not as separate goals. 

The polestar of capitalism is profit not jobs. With a constant focus on technology and ef-
ficiency, there is an undeniable incentive to pursue systems that reduce costs and in turn 
jobs. To nonetheless continue to characterize the rich as job creators, who are properly 
immunized from increased accountability for the system that cultivated their success, is 
anomalous. 

The truer reality is that a class of job creators is a fictional construct. The history of the 
world proves that the strong will prey upon the weak. In a civilized society that defines 
success in economic terms, the rich have and will continue to prey upon the poor. Class 
warfare has and always will exist. The best we can hope for is that from time to time the 
poor will collectivize their efforts to promote basic considerations of fairness. 

Re-examining the 
merits of class warfare

Konrad Moore is the chief assistant public defender in Kern 
County. 

Is class warfare inherently objectionable, and are the wealthy truly 
the engine of America’s economy? 
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By Gregory J. Sater

How can defendants in California defeat class certification 
in class actions that allege false advertising under either 
the “fraudulent” prong of the unfair-competition law or the 
Consumer Legal Remedies Act? There is at least one good 

way to do so, and that is by demonstrating variability of consumer 
exposure to the challenged advertising claim.

While there are differences between these two statutes, both re-
quire the plaintiff to prove that the challenged advertising claim was 
likely to deceive consumers, and that the plaintiff actually relied on 
the truth of the claim in deciding to purchase the product. 

If the case is brought as a class action, does everyone in the class 
need to prove their reliance? Under the unfair-competition law, the 
answer is no. Only the named class representative needs to prove 
reliance. So long as the challenged advertising claim is a material 
claim, the rest of the class’ reliance may be presumed. In re Tobacco 
II Cases, 46 Cal. 4th 298 (2009). A material claim is one to which a 
reasonable person “would attach importance [as] to its existence or 
nonexistence in determining his choice of action in the transaction.” 
McAdams v. Moonier Inc., 182 Cal.App.4th 174, 183 (2010). 

This “presumption of reliance” is a real problem for a defendant in 
a case of this kind. 

What if a defendant can show that its advertising campaign in 
content or messaging was so varied, or that people’s exposure to the 
campaign was so varied, that many consumers must have purchased 
the product without ever seeing or hearing the challenged advertis-
ing claim? How could a consumer who was never exposed to the 
advertising claim in the first place possibly have relied on it, even if it 
is deemed a material claim for those who did see or hear it? Can class 
certification be defeated based upon such a showing? 

Yes, but it isn’t easy. 
The optimal fact pattern for a defendant in this situation arises 

when it has advertised, marketed, and promoted its product using a 
variety of different messages in a variety of different types of media, 
or when it can show that factors other than its advertising claims have 
led to product sales. The point is to show that not every purchaser was 
exposed to the same message prior to their purchase. 

If the product was in stores, were there differences in what was said 
on the retail packaging or labeling? Were different messages dissemi-
nated in different types of media? This can happen when a company 
uses a variety of means to get the word out about its product. It might 
use a combination of print ads, TV commercials, catalog ads, direct 
mail ads, online banner ads, Facebook ads, Twitter tweets, kiosks, 
press releases, mobile phone ads, radio ads, contests, sweepstakes, 
call center scripts, emails, and retail packaging and labeling. In addi-
tion, today’s consumer also is likely to seek out and review substantial 
pre-purchase information from available social media sources, such 
as mommy blogger websites, product review websites, Facebook, etc, 
much of which may influence or lead to the product’s purchase with-
out making any mention of the challenged advertising claim.

The greater the variability of consumer exposure to the advertis-
ing claim and to other readily available messaging about the product 
before purchase is made, the better the defense argument against 
class certification.

In one such case, Pfizer v. Superior Court, 182 Cal. App. 4th 622 
(2010), the plaintiff claimed that Pfizer had run ads misrepresent-
ing that the use of Listerine could replace the need for dental floss. 
The state court held that even though class-wide relief is available 
without individualized proof of reliance, “one who was not exposed 
to the alleged misrepresentations...could not possibly have lost 
money or property as a result of the unfair competition[.]” The court 
noted that even though Pfizer had run TV commercials containing 
the challenged advertising claim, those commercials had not run 
continuously during the time when consumers had purchased the 
product in retail stores. Also, the retail product packaging did not 
always include the challenged claim. Thus, it was logical to conclude 
that many consumers “who purchased Listerine...did so not because 
of any exposure to Pfizer’s allegedly deceptive conduct, but rather 
because they were brand-loyal customers or for other reasons.” 

Similarly, in Cohen v. DirectTV, 178 Cal.App.4th 966 (2009), the 

plaintiff alleged that a false claim by DirectTV had induced him 
to subscribe to their service. The court denied class certification 
because some people had subscribed without having seen the chal-
lenged advertising claim; people may have subscribed due to other 
factors such as word of mouth or from viewing DirectTV at a friend’s 
house.

Likewise, in Kaldenbach v. Mutual of Omaha Life Insurance Co., 178 
Cal. App. 4th 830 (2009), the plaintiff sued a life insurance company 
for making a misrepresentation to life insurance applicants. However, 
agents selling the policies did not follow the same script with each 
customer, making consumer exposure was too variable for class 
treatment.

In O’Shea v. Epson American Inc. (C.D. Cal. Case No. 2:09-cv-
08063), a federal court case, the plaintiff alleged that the defendant’s 
retail box contained a misleading statement. The court denied class 
certification based on the standing requirement of the U.S. Constitu-
tion, citing evidence of variability of exposure. It determined that in 
federal court, everyone in a class must have suffered an injury caused 
by the defendant’s conduct in order to establish standing. The court 
denied class certification because there was evidence that at least 
some consumers had purchased the product from online retailers 
with websites that did not display the deceptive representations that 
were on the box.

Obviously, every advertising campaign and thus every case will 
be different. Recently, in both Johnson v. General Mills Inc., 8:10-cv-
00061-CJC-AN (C.D. Cal. Sept. 12, 2011), involving the claimed diges-
tive benefits of YoPlus, and In re Ferrero Litigation (S.D. Cal. 11-cv-
00205), involving the claimed health benefits of Nutella, two federal 
courts granted class certification and rejected defense arguments to 
the effect that not all of the defendants’ customers were exposed to 
the same (allegedly deceptive) advertising message. The courts in 
those cases viewed the advertising claims as having been uniformly 
communicated to everyone.

Today’s advertisers are reaching consumers through different and 
multi-faceted touch points that go far beyond those that existed be-
fore. There’s much more content, and it’s much more diverse. At the 
same time, social media is exploding. Consumers are getting more 
and more of their pre-purchase information about a product not from 
the marketer, but from other consumers online. These two trends 
should make for some very interesting class certification rulings in 
the future as variability of consumer exposure becomes easier and 
easier to prove.

Pre-purchase exposure: Defeating class 
certification in false advertising cases

Today’s advertisers are reaching consumers 
through different and multi-faceted touch points 

that go far beyond those that existed before. 
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By Jolsna John and Paven Malhotra

T he contributions of South Asians to American economic and politi-
cal life — particularly here in the Bay Area — are undeniable. From 
1995 to 2005, 15 percent of Silicon Valley startups were founded by 
South Asians — the largest of any immigrant group. Six percent 

of physicians in the United States are of South Asian origin. The CEOs of 
major Fortune 500 companies like Pepsico, Citigroup, and MasterCard are 
all South Asian. The state attorney general, as well as the governors of Loui-
siana and South Carolina, are all South Asian. Notwithstanding these strides, 
there is one area where South Asians do not yet have a presence: the federal 
judiciary. In fact, there is only one South Asian Article III U.S. District Court 
judge in the entire country. This is unacceptable. 

President Barack Obama has made diversity a major goal of his administra-
tion and has pushed to make the judiciary more representative of the nation 
as whole. Nearly half of his nominees have been women, 21 percent are Af-
rican-American; 11 percent are Hispanic; and 7 percent are Asian. President 
Obama has also nominated the first Hispanic U.S. Supreme Court Justice 
(Sonia Sotomayor); the first openly gay male federal judge (J. Paul Oetken); 
and the first Asian-American district court judge in the Northern District of 
California (Lucy Koh). He has also nominated current-U.S. District Judge 
Jacqueline Nguyen to be the first female Asian-American judge to sit on the 
federal appellate bench.

President Obama, however, has yet to nominate a single South Asian as a 
federal district court or appellate judge. In fact, the only South Asian judge 
— U.S. District Court Judge Amul Thapar in Kentucky — was nominated by 
President George W. Bush in 2007. 

The absence of more South Asians on the federal judiciary is not for lack 
of a deep and qualified bench of potential nominees. South Asian attorneys 
have distinguished themselves in top law firms, government agencies, in-
house legal departments, public interest organizations, and law schools as 
well. Indeed, a number of highly qualified South Asian attorneys have ap-
plied for judicial vacancies in the past. Each time, however, they have been 
overlooked. 

There is one current and two impending vacancies for federal judge posi-
tions in the Bay Area, and President Obama should use this opportunity to 
nominate a South Asian, as qualified and easily confirmable South Asians 
have applied for these vacancies. The federal bench must reflect the com-
munities it serves and the absence of South Asians judges, particularly in 
the Bay Area, is striking. South Asians are now the second largest group 
of Asians in the county. There are some 3 million South Asians living in the 
United States, with nearly one in six here in California. Indeed, the number of 
South Asians in California rose 46.4 percent from 360,392 in 2000 to 528,176 
in 2010. Many of those South Asians are living here in the South Bay. Accord-
ing to the most recent census figures, four of the top 10 cities that have at 
least 10,000 South Asian residents are Cupertino, Fremont, Sunnyvale, and 
Santa Clara. 

The federal bench must reflect the diversity of the communities in which it 
sits. President Obama should fill at least one of the three judicial vacancies in 
the Bay Area with a South Asian candidate. 

Growing need exists for South Asian federal judges
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By Konrad Moore

Raise taxes on the rich. The idea is routinely derided as promoting “class warfare,” 
which threatens to send so-called job creators into hibernation. But are the un-
derlying assumptions valid? Is class warfare inherently objectionable, and are the 
wealthy truly the engine of America’s economy? The answers to these questions 

are not as self-evident as some may believe, and if critically assessed threaten the founda-
tion of many conservative values.

Consider for a moment the history of the labor movement. In America’s pre-union, pre-
regulation history, the market freely permitted gross abuses of workers to benefit man-
agement and ownership. Most students recall textbook articles and photos of children 
and women toiling in sweatshops. Left to its own devices, the market proved itself fertile 
ground for exploitation. 

Indeed, in many countries, child laborers continue to toil for pennies a day. Unsafe 
working conditions abound. Barely a week goes by without a report of a new group of 
unfortunate Chinese miners trapped underground. Left to their own devices, monied 
interests prey on the poor. People need to feed their families and a poorly paying job is 
better than no job. 

Domestically, in the mid-20th century, class warfare between the rich and poor pro-
duced the labor movement. Unions evolved to represent an essential counterbalance to 
the disproportionate power of management. The tension and battles between rich and 
poor may be rightfully said to have produced a beneficial outcome. However, even with the 
advent of unions, the imbalance remains albeit with tempered edges.

Today, whether one is an attorney, construction or autoworker, there will always be 
another ready to take their place. No one is irreplaceable and management commands the 
power of the pocket book. Whether one prefers the term greed or social Darwinism, the 
fact remains that in the private sector business owners profit from the sweat of their em-
ployees’ brow. Viewed thusly, class warfare continues to exist albeit in moderated form. 

So, what about the companion accepted truth, that the wealthiest Americans are the 
most productive? First, consider inherited wealth. Much of the proverbial richest 1 percent 
inherited their wealth from their parents or grandparents. Wealth does not distinguish be-
tween risk takers and those whose fortune predates their conception. And political efforts 
to extinguish the “death tax” principally function, whether by design or effect, to ensure 
that children of the rich remain so, regardless of their efforts. Does society truly benefit 
from minimizing the tax obligations of heirs and heiresses?

Second, consider that CEO’s of America’s top corporations are among our highest earn-
ers. At the same time, reading weekly corporate reports they are likewise the principal 
architects of the layoffs that have disenfranchised countless workers. Among the barons 
of corporate America, the rewards rightfully go to those who increase profits and share 
price. If these increases are accompanied by increased (or decreased) employment, they 
are viewed as byproducts and not as separate goals. 

The polestar of capitalism is profit not jobs. With a constant focus on technology and ef-
ficiency, there is an undeniable incentive to pursue systems that reduce costs and in turn 
jobs. To nonetheless continue to characterize the rich as job creators, who are properly 
immunized from increased accountability for the system that cultivated their success, is 
anomalous. 

The truer reality is that a class of job creators is a fictional construct. The history of the 
world proves that the strong will prey upon the weak. In a civilized society that defines 
success in economic terms, the rich have and will continue to prey upon the poor. Class 
warfare has and always will exist. The best we can hope for is that from time to time the 
poor will collectivize their efforts to promote basic considerations of fairness. 

Re-examining the 
merits of class warfare

Konrad Moore is the chief assistant public defender in Kern 
County. 

Is class warfare inherently objectionable, and are the wealthy truly 
the engine of America’s economy? 
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By Gregory J. Sater

How can defendants in California defeat class certification 
in class actions that allege false advertising under either 
the “fraudulent” prong of the unfair-competition law or the 
Consumer Legal Remedies Act? There is at least one good 

way to do so, and that is by demonstrating variability of consumer 
exposure to the challenged advertising claim.

While there are differences between these two statutes, both re-
quire the plaintiff to prove that the challenged advertising claim was 
likely to deceive consumers, and that the plaintiff actually relied on 
the truth of the claim in deciding to purchase the product. 

If the case is brought as a class action, does everyone in the class 
need to prove their reliance? Under the unfair-competition law, the 
answer is no. Only the named class representative needs to prove 
reliance. So long as the challenged advertising claim is a material 
claim, the rest of the class’ reliance may be presumed. In re Tobacco 
II Cases, 46 Cal. 4th 298 (2009). A material claim is one to which a 
reasonable person “would attach importance [as] to its existence or 
nonexistence in determining his choice of action in the transaction.” 
McAdams v. Moonier Inc., 182 Cal.App.4th 174, 183 (2010). 

This “presumption of reliance” is a real problem for a defendant in 
a case of this kind. 

What if a defendant can show that its advertising campaign in 
content or messaging was so varied, or that people’s exposure to the 
campaign was so varied, that many consumers must have purchased 
the product without ever seeing or hearing the challenged advertis-
ing claim? How could a consumer who was never exposed to the 
advertising claim in the first place possibly have relied on it, even if it 
is deemed a material claim for those who did see or hear it? Can class 
certification be defeated based upon such a showing? 

Yes, but it isn’t easy. 
The optimal fact pattern for a defendant in this situation arises 

when it has advertised, marketed, and promoted its product using a 
variety of different messages in a variety of different types of media, 
or when it can show that factors other than its advertising claims have 
led to product sales. The point is to show that not every purchaser was 
exposed to the same message prior to their purchase. 

If the product was in stores, were there differences in what was said 
on the retail packaging or labeling? Were different messages dissemi-
nated in different types of media? This can happen when a company 
uses a variety of means to get the word out about its product. It might 
use a combination of print ads, TV commercials, catalog ads, direct 
mail ads, online banner ads, Facebook ads, Twitter tweets, kiosks, 
press releases, mobile phone ads, radio ads, contests, sweepstakes, 
call center scripts, emails, and retail packaging and labeling. In addi-
tion, today’s consumer also is likely to seek out and review substantial 
pre-purchase information from available social media sources, such 
as mommy blogger websites, product review websites, Facebook, etc, 
much of which may influence or lead to the product’s purchase with-
out making any mention of the challenged advertising claim.

The greater the variability of consumer exposure to the advertis-
ing claim and to other readily available messaging about the product 
before purchase is made, the better the defense argument against 
class certification.

In one such case, Pfizer v. Superior Court, 182 Cal. App. 4th 622 
(2010), the plaintiff claimed that Pfizer had run ads misrepresent-
ing that the use of Listerine could replace the need for dental floss. 
The state court held that even though class-wide relief is available 
without individualized proof of reliance, “one who was not exposed 
to the alleged misrepresentations...could not possibly have lost 
money or property as a result of the unfair competition[.]” The court 
noted that even though Pfizer had run TV commercials containing 
the challenged advertising claim, those commercials had not run 
continuously during the time when consumers had purchased the 
product in retail stores. Also, the retail product packaging did not 
always include the challenged claim. Thus, it was logical to conclude 
that many consumers “who purchased Listerine...did so not because 
of any exposure to Pfizer’s allegedly deceptive conduct, but rather 
because they were brand-loyal customers or for other reasons.” 

Similarly, in Cohen v. DirectTV, 178 Cal.App.4th 966 (2009), the 

plaintiff alleged that a false claim by DirectTV had induced him 
to subscribe to their service. The court denied class certification 
because some people had subscribed without having seen the chal-
lenged advertising claim; people may have subscribed due to other 
factors such as word of mouth or from viewing DirectTV at a friend’s 
house.

Likewise, in Kaldenbach v. Mutual of Omaha Life Insurance Co., 178 
Cal. App. 4th 830 (2009), the plaintiff sued a life insurance company 
for making a misrepresentation to life insurance applicants. However, 
agents selling the policies did not follow the same script with each 
customer, making consumer exposure was too variable for class 
treatment.

In O’Shea v. Epson American Inc. (C.D. Cal. Case No. 2:09-cv-
08063), a federal court case, the plaintiff alleged that the defendant’s 
retail box contained a misleading statement. The court denied class 
certification based on the standing requirement of the U.S. Constitu-
tion, citing evidence of variability of exposure. It determined that in 
federal court, everyone in a class must have suffered an injury caused 
by the defendant’s conduct in order to establish standing. The court 
denied class certification because there was evidence that at least 
some consumers had purchased the product from online retailers 
with websites that did not display the deceptive representations that 
were on the box.

Obviously, every advertising campaign and thus every case will 
be different. Recently, in both Johnson v. General Mills Inc., 8:10-cv-
00061-CJC-AN (C.D. Cal. Sept. 12, 2011), involving the claimed diges-
tive benefits of YoPlus, and In re Ferrero Litigation (S.D. Cal. 11-cv-
00205), involving the claimed health benefits of Nutella, two federal 
courts granted class certification and rejected defense arguments to 
the effect that not all of the defendants’ customers were exposed to 
the same (allegedly deceptive) advertising message. The courts in 
those cases viewed the advertising claims as having been uniformly 
communicated to everyone.

Today’s advertisers are reaching consumers through different and 
multi-faceted touch points that go far beyond those that existed be-
fore. There’s much more content, and it’s much more diverse. At the 
same time, social media is exploding. Consumers are getting more 
and more of their pre-purchase information about a product not from 
the marketer, but from other consumers online. These two trends 
should make for some very interesting class certification rulings in 
the future as variability of consumer exposure becomes easier and 
easier to prove.

Pre-purchase exposure: Defeating class 
certification in false advertising cases

Today’s advertisers are reaching consumers 
through different and multi-faceted touch points 

that go far beyond those that existed before. 
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& Van Nest LLP.How can defendants in California defeat class certification 

in class actions that allege false advertising under either 
the “fraudulent” prong of the unfair-competition law or 
the Consumer Legal Remedies Act? There is at least one 

good way to do so, and that is by demonstrating variability of con-
sumer exposure to the challenged advertising claim.

While there are differences between these two statutes, both  
require the plaintiff to prove that the challenged advertising claim 
was likely to deceive consumers, and that the plaintiff actually relied 
on the truth of the claim in deciding to purchase the product. 

If the case is brought as a class action, does everyone in the class need 
to prove their reliance? Under the unfair-competition law, the answer 
is no. Only the named class representative needs to prove reliance. So 
long as the challenged advertising claim is a material claim, the rest of 
the class’ reliance may be presumed. In re Tobacco II Cases, 46 Cal. 4th 
298 (2009), a material claim is one to which a reasonable person “would  
attach importance [as] to its existence or nonexistence in determining 
his choice of action in the transaction.” McAdams v. Moonier Inc., 
182 Cal.App.4th 174, 183 (2010). 

This “presumption of reliance” is a real problem for a defendant in 
a case of this kind. 

What if a defendant can show that its advertising campaign in 
content or messaging was so varied, or that people’s exposure to the 
campaign was so varied, that many consumers must have purchased 
the product without ever seeing or hearing the challenged advertising 
claim? How could a consumer who was never exposed to the adver-
tising claim in the first place possibly have relied on it, even if it is 
deemed a material claim for those who did see or hear it? Can class 
certification be defeated based upon such a showing? 

Yes, but it isn’t easy. 
The optimal fact pattern for a defendant in this situation arises 

when it has advertised, marketed, and promoted its product using a 
variety of different messages in a variety of different types of media, 
or when it can show that factors other than its advertising claims have 
led to product sales. The point is to show that not every purchaser was 
exposed to the same message prior to their purchase. 

If the product was in stores, were there differences in what was said 
on the retail packaging or labeling? Were different messages dissemi-
nated in different types of media? This can happen when a company 
uses a variety of means to get the word out about its product. It might 
use a combination of print ads, TV commercials, catalog ads, direct 
mail ads, online banner ads, Facebook ads, Twitter tweets, kiosks, press  
releases, mobile phone ads, radio ads, contests, sweepstakes, call 
center scripts, emails, and retail packaging and labeling. In addition, 
today’s consumer also is likely to seek out and review substantial 
pre-purchase information from available social media sources, such 
as mommy blogger websites, product review websites, Facebook, etc, 
much of which may influence or lead to the product’s purchase with-
out making any mention of the challenged advertising claim.

The greater the variability of consumer exposure to the advertis-
ing claim and to other readily available messaging about the product  
before purchase is made, the better the defense argument against class  
certification.

In one such case, Pfizer v. Superior Court, 182 Cal. App. 4th 622 
(2010), the plaintiff claimed that Pfizer had run ads misrepresenting 
that the use of Listerine could replace the need for dental floss. The state 
court held that even though class-wide relief is available without indi-
vidualized proof of reliance, “one who was not exposed to the alleged 
misrepresentations...could not possibly have lost money or property as 
a result of the unfair competition[.]” The court noted that even though 
Pfizer had run TV commercials containing the challenged advertising 
claim, those commercials had not run continuously during the time 
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