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Protecting Against

Waiver of Attorney-Client Privilege
or Work-Product Protection

Due to Inadvertent Disclosure

odern discovery
practice can be a
burdensome and
expensive endeav-
or for any litigant.
The sheer volume
of unorganized
electronic information and embedded
metadata involved in modern document
productions increases the risk that
attorney-client communications or at-
torney work product will be inadvertently
produced to opposing counsel during
discovery. Due to the risk of the possibil-
ity of a subject matter waiver arising from
such inadvertent disclosure, the burden
and expense of discovery are often enor-
mously increased by the countless hours
spent by attorneys and paralegals dili-
gently screening potentially responsive
documents and electronic information
for privileged or protected communica-
tions. The “claw-back” agreement has
made its way in to recent discovery
practice as a means of easing the burden
and expense of privilege screening,
Under a claw-back agreement, the
parties agree that documents will be
produced without any intent to waive
privilege or other protections. A typical
agreement will provide that if a privileged
or protected document is inadvertently
produced, the producing party informs
the receiving party, who is obliged to
return the document and prohibited from
using it in the litigation. Parties will com-
monly present the agreement to the court
BY GREGORY D. SHELTON AND TARYN M. DARLING HiLL in the form of a stipulated protective
order or case management order.

The new Federal Rules of Civil Pro-
cedure 16(b) and 26(f) encourage par-
ties and courts to address privilege
issues early in litigation. Federal Rule of
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Civil Procedure 26(b)(5)(B) now sets forth
procedures for recalling privileged or
protected information that is produced
in discovery; and the advisory committee
note specifically endorses the use of claw-
back agreements.! On May 15, 2007, the
Federal Advisory Committee on Evidence
Rules proposed to the Judicial Conference
of the United States a new Federal Rule
of Evidence 502, which will create a uni-
form federal law with respect to privilege
waiver, and allow for parties to enter
into agreements regarding the effect of
disclosure of attorney-client privilege or
work-product information that would be
binding on the parties and non-parties,
provided the agreement is incorporated
into a federal court order.

Use of claw-back agreements is not
without risk. Claw-back agreements do
not vitiate the argument that inadver-
tently produced information was not
privileged or protected in the first place,
or that waiver occurred due to some
reason other than inadvertent produc-
tion. In addition, an agreement between
parties in one proceeding may not apply
to third parties or different proceed-
ings, making any privileged information
inadvertently produced off-limits in one
court, but fair game in another. Before
entering into such agreements, counsel
should be fully aware of these risks and
prepare accordingly.

Attorney-Client Privilege

The attorney-client privilege protects
from disclosure confidential communica-
tions between a client and her attorney
in which the client is seeking or receiving
legal advice. In Washington the privilege
is codified at RCW 5.60.060(2)(a): “An at-
torney or counselor shall not, without the
consent of his or her client, be examined
as to any communication made by the
client to him or her, or his or her advice
given thereon in the course of profes-
sional employment.”

The privilege promotes open, honest
interaction and encourages parties to
seek advice from counsel so that they can
act responsibly and within the confines of
the law. The United States Supreme Court
articulated these principles in Upjohn v.
United States, stating that the purpose
of the privilege is to “encourage full and
frank communication between attorneys
and their clients and thereby promote
the broader public interests in the ob-
servance of law and the administration
of justice. The privilege recognizes that

sound legal advice or advocacy depends
on the lawyer’s bdimg/fullyjdsufoanvedpbry/dg
the client.”? Washington courts have
articulated similar purposes for the
privilege: “[T}he attorney-client privilege
protects confidential attorney-client
communications from discovery so cli-
ents will not hesitate to fully inform their
attorneys of all relevant facts”® Indeed,
in both the criminal and civil contexts,
the attorney-client privilege is closely
connected to the constitutional right to
effective assistance of counsel.*

Attorney Work-Product Doctrine
The attorney work-product doctrine
“shelters the mental processes of the
attorney, providing a privileged area
within which he can analyze and prepare
his client’s case.”® The doctrine is often
referred to as a qualified privilege or
qualified immunity, because it does not
completely protect the subject informa-
tion. Factual information that has been
gathered by an attorney can be obtained
upon a showing of substantial need for
one’s case, and the inability to obtain the
information from another source.® The
attorney’s mental impressions, research,
opinions, and legal conclusions are more
closely aligned with the attorney-client
privilege and enjoy “nearly absolute im-
munity.””?

The United States Supreme Court
recognized that protection of attorneys’
thoughts, impressions, conclusions, and
legal theories is integral to their ability
to adequately prepare their clients’ cases.
In Hickman v. Taylor, the court observed
that disclosure of such information would
have detrimental effects:

[M]uch of what is now put down in writing
would remain unwritten. An attorney’s
thoughts, heretofore inviolate, would
not be his own. Inefficiency, unfairness
and sharp practices would inevitably
develop in the giving of legal advice and
in the preparation of cases for trial. The
effect on the legal profession would be
demoralizing. And the interests of the
clients and the cause of justice would be

poorly served

Thus, the attorney work-product
doctrine serves essentially the same
public policy as that of the attorney-client
privilege: protecting client confidences,
allowing the free flow of information
between attorneys and clients, and fair

administration of justice.
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The attorney-client privilege and the at-
torney work-product doctrine are at odds
with the public’s interest of a full disclo-
sure of facts, because application of these
principles often results in the exclusion
of relevant and material evidence.” There-
fore, they are narrowly construed and, in
the view of one court, must be protected
“like jewels — if not crown jewels10 It is
generally held that the voluntary disclo-
sure of attorney-client communications
or attorney work product to an opposing
party constitutes a waiver of the privilege
or protection.!

'The scope of waiver varies by jurisdic-
tion and by the circumstances of the
disclosure. Where a party has voluntarily
disclosed selected privileged information in
an attempt to gain advantage, or to use the
information for its own purposes, fairness
dictates that full disclosure be made to
protect against a misleading presentation
of evidence. As such, courts may order that
all protected information related to the
subject matter of the voluntarily waived
information be disclosed.’> On the other
hand, where the disclosure of privileged
or protected information is accidental or
inadvertent, the scope of waiver will often
be limited to only the specific information
that was disclosed.!® Some courts (includ-
ing the 9th Circuit) have held, however, that
inadvertent disclosure will result in subject
matter waiver.?

Inadvertent Disclosure of
Privileged or Protected
Information

Across the country courts have adopted
three different views as to whether an
inadvertent disclosure constitutes a
waiver of the attorney-client privilege or
attorney work-product protection: waiver
always occurs; waiver never occurs; or
the court must balance several factors to
determine if waiver has occurred. While
there is some indication that Washington
courts would employ the balancing test,
no state appellate court appears to have
directly addressed the issue of inadvertent
disclosure.

Under the so-called strict liability
standard, all disclosures to third parties of
privileged or protected information con-
stitute waiver.!® The underlying rationale
for the strict liability standard is based on
the fact that “the whole basis of the privi-
lege is to maintain the confidentiality of
the document. It cannot be doubted that
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the confidentiality of the document has
been destroyed by the ‘inadvertent’ dis-
closure no less than if the disclosure had
been purposeful’!® Likewise, courts that
adopt this approach express reluctance to
serve as a backstop for those who, in the
courts’ view, take less care in preserving
the privilege than others.!” This inflexible
approach has drawn criticism, however,
as “too harsh in light of the vast volume
of documents disclosed in modern litiga-
tion18 It also may have a chilling effect
on the free flow of information that the
attorney-client privilege and work-prod-
uct doctrine are meant to protect. Clients
will be less likely to openly communicate
and attorneys will be less likely to record
their thoughts and impressions when even
the slightest mistake will open up their
confidences to the world.

At the other side of the spectrum are
courts that hold that inadvertent disclo-
sure does not waive the attorney-client
privilege.!® These courts base their hold-
ings on the principle that waiver requires
aparty to intentionally relinquish a known
right. Accordingly, waiver by inadvertent
or accidental production is inherently
contradictory. In addition, the privilege
belongs to the client, and more than mere
negligence by counsel should be required
before the client is deemed to have aban-
doned the privilege.?’ Such reasoning has
been criticized, however, as substituting
“semantics for analysis?! Implied and
inadvertent waivers are frequently recog-
nized in the law. So, too, clients’ rights are
deemed forfeited by attorney negligence
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when the attorney fails to file a lawsuit
before the statutPEMHAMEGIESMRAR/dosUN
if counsel fails to properly serve a motion.
The “no waiver” rule is also criticized, be-
cause it does not encourage attorneys and
clients to appropriately guard confidential
communications and information.

Most courts, including those in the 9th
Circuit, take an approach to inadvertent
disclosure that requires the balancing of
five factors: (a) the reasonableness of the
steps taken to prevent inadvertent disclo-
sure; (b) the time taken to rectify the error;
() the scope of discovery; (d) the extent
of the disclosure; and (e) the overreaching
issue of fairness.?? This middle-ground
approach looks at whether a party acted
reasonably under the circumstances of
a particular privilege review. The most
obvious circumstance to consider is the
volume of information involved in the re-
view.?® Another significant circumstance
is the amount of time that the party has to
conduct the review. For instance, it is not
reasonable (and often impractical) for a
party to conduct a second or third review
of millions of documents or computer
files in a relatively short time frame.2*
Thus, the balancing test approach seeks
to accommodate the rationale underlying
both the strict liability approach and the
more lenient approach of non-waiver by
imposing reasonable burdens on counsel
to implement steps to protect the infor-
mation, but acknowledging the realities
of modern-day privilege review where
millions of documents or files may need
to be screened.?
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ity approach to inadvertent waiver.?6 The
basis for this assertion, however, is State
v. Thorne,”” a case involving the marital
privilege where a husband confessed to his
wife in the presence of the arresting officers
(not inadvertently), that he had committed
a crime. The court held that because the
conversation was overheard, the commu-
nication was not confidential, and could
not be privileged. Washington has not
squarely addressed the issue of inadvertent
disclosure of attorney-client privileged
communications or attorney work product,
though Chief Justice Alexander argued for
the application of the balancing test in his
dissent in Harris v. Drake.®

Harris arose out of an automobile col-
lision. Prior to the commencement of the
lawsuit, plaintifffiled a personal-injury pro-
tection claim with his insurance company.
The insurance company required plaintiff
to undergo an independent medical exami-
nation, and the insurer’s expert wrote two
reports regarding his examination of the
plaintiff. During discovery, the insurer, who
was not a party to the lawsuit, apparently
produced the reports to the defendant. Af-
ter defendant attempted to use the reports
and call the doctor as a witness, plaintiff
claimed that the doctor was actually his
consulting expert, and that the reports were
protected as the work product of his insur-
ance company. The insurance company
was consulted and stated that it would
not take a position adverse to plaintiff,
and refused to consent to the doctor being
called as defendant’s witness. The trial
court granted plaintiff’s motion to exclude
the doctor’s testimony.?’ The Washington
State Supreme Court affirmed the holding
that the reports were work product and
that plaintiff had the authority to assert
the protection.®

ChiefJustice Alexander dissented, argu-
ing that the majority overlooked that the
reports were inadvertently disclosed by
the insurance company. Justice Alexander
felt that the majority should have engaged
in an analysis of waiver in the context of
inadvertent disclosure. In the absence of
any applicable Washington law, the Chief
Justice advocated for the adoption of the
balancing test, under which he would have
found that the work-product protection
was waived.?! It is important to note that
Harris involved only the work-product
doctrine, not attorney-client privilege.
Thus, the law in Washington is unsettled
as to the effect of waiver in the context of
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inadvertently disclosed information that is
protected by the attorney-client privilege

or attorney work-product doctrine.

Utilizing Claw-Back Agreements

Due to the unsettled law in the state
of Washington, claw-back agreements
may offer some protection against an
inadvertent disclosure resulting in a
waiver of the attorney-client privilege
or the work-product protection. In fact,
RPC 1.6 {Confidentiality of Information)
arguably dictates an obligation on the
part of counsel to enter into claw-back
agreements when engaging in large docu-
ment productions or electronic discovery.
Comment [16] to RPC 1.6 advises that “A
lawyer must act competently to safeguard
information relating to the representa-
tion of a client against inadvertent or
unauthorized disclosure . .. ” Comment
[23] further advises: “A lawyer must make
every effort practicable to avoid unneces-
sary disclosure of information relatingto a
representation, to limit disclosure to those
having the need to know it, and to obtain
protective orders or make other arrange-

In December 2006, the Federal Rules of
Civil Procedure 16 and 26 were amended
and now impose obligations on the par-
ties and the court to address electronic
discovery early in the litigation process.
Under the new Rule 16(b)(5), courts have
the discretion to enter orders encompass-
ing “any agreement the parties reach for
asserting claims of privilege or protections
after production.” Although nothing in the
old rules prevented a court from entering
such an order, the new rules increase
awareness of the court’s ability to address
privilege issues early in the case. Rule 26(f)
now also mandates that the parties ad-
dress privilege and work-product issues at
their initial pre-discovery conference.
The amendments to Rule 26(b)(5)(B)
provide that a partywho has inadvertently
produced privileged information must
notify the recipient and assert the basis
for the claim of privilege. The recipient is
obligated to “promptly return, sequester,
or destroy” the purportedly privileged ma-
terials. The parties are permitted to file the
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ChiefJustice Alexander’s dissent in Harris
is currently the only substantive discus-
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sion of inadvertent production under
Washington law, and it is limited to the
work-product doctrine, not attorney-cli-
ent privilege (or even the work product
of an attorney). As noted above, because
evidentiary privileges result in the exclu-
sion of relevant and material evidence,
and Washington courts narrowly construe
privilege issues, the courts may ultimately
decide to apply the “strict liability” ap-
proach to inadvertent production. Thus,
while the utilization of claw-back agree-
ments is not without risks, they appear

to offer the best protection against waiver
due to inadvertSiit/HYSUIGRR CORRAS SR
agreement is in place, it is less likely that
opposing counsel will dispute a request
for the return of inadvertently produced
privileged or protected information.
(Counsel may, however, challenge whether
the documents are really privileged or
protected.) Moreover, a court that has
adopted the parties’ claw-back agreement
as a stipulated protective order is not likely
to employ the strict liability standard if in-
advertent production occurs. Finally, while
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tion and embedded metadatain electronic
productions makes it impractical and
nearly impossible to screen for every single
bit of data that may contain attorney-client
communications or attorney work-product
protection. Claw-back agreements are an
additional useful tool to assist counsel in
fulfilling their ethical duties of protecting
client confidences. &9

Gregory D. Shelton is an of counsel attorney
at Williams Kastner where he concentrates
his practice on mass torts, products liabil-
ity, commercial litigation, and electronic
discovery. Mr. Shelton represents clients in
the pharmaceutical, consumer healthcare,
medical device, technology, and education
industries. He has authored articles on
electronic discovery and products liability
issues. He is admitted to practice in Wash-
ington and New York. Taryn M. Darling Hill
is a litigation associate at Williams Kastner.
She is a member of the William L. Dwyer
American Inn of Court and a member of
Mother Aitorneys Mentoring Association of
Seattle (MAMAS).
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TRADEMARK

& COPYRIGHT SEARCHES

TRADEMARK-Supply word and/or
design plus goods or services.

SEARCH FEES:
COMBINED SEARCH - $315
(U.S,, State, Expanded Common Law and Intemet)
TRADEMARK OFFICE - $135
STATE TRADEMARK - $140
EXPANDED COMMON LAW - $165
DESIGNS - $210 per International class
COPYRIGHT - $180
PATENT SEARCH - $450 (minimum)

INTERNATIONAL SEARCHING

DOCUMENT PREPARATION

(for attorneys only - applications, Section 8

& 15, Assignments, renewals.)
RESEARCH- (SEC . 10K’s, ICC, FCC,
COURT RECORDS, CONGRESS.)
APPROVED- Our services meet
standards set for us by a D.C. Court
of Appeals Committee.
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Construction & Real Estate Disputes
Business Disputes

Sherman L. Knight

* 17 years Practicing Construction, Real Estate and Business Law

* Licensed Architect
* Former Manager, Construction Company
¢ Former Quality Control Manager, Concrete Pre-cast Company

* Former Surveyor and Construction Administrator for
the Washington State Department of Transportation

Over 100 years total staff experience - not

connected with the Federal Government.

GOVERNMENT LIAISON SERVICES, INC.
200 North Glebe Rd., Suite 321
Arlington, VA 22203
Phone: (703) 524-8200
FAX: (703) 525-8451
Major credit cards accepted.

TOLL FREE: 1-800-642-6564
WWW.TRADEMARKINFO.COM
SINCE 1957

Now accepting cases of all size and scale,
including residential construction defects.

If you need additional information, log on:
WWW.MEDIATE.COM/KNIGHT

or contact Mr. Knight:
knight@mediate.com « 425.576.4028
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