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Federal Reserve Board Proposes New Regulatory
Scheme for Remittance Transfers

By Ezra C. Levine, Andrew M. Smith and M. Sean Ruff

This morning the Federal Reserve Board (“FRB”) published in the Federal Register a proposed rule setting forth an
entirely new regulatory scheme for companies that provide remittance transfers, including banks.! Remittance transfers
are electronic transfers of money from U.S. consumers to recipients in foreign countries. The FRB’s proposal would (1)
require that specific disclosures be given to each “sender” of a remittance transfer showing how much money will be
received by the recipient of the transfer in local currency; (2) enable senders to dispute errors for up to 180 days following
a remittance transfer; and (3) impose vicarious liability on remittance transfer providers for the acts or omissions of their
agents. Comments on the proposal are due July 22, 2011.

BACKGROUND

Section 1073 of the Dodd-Frank Act added a new section 919 to the Electronic Fund Transfer Act (“EFTA”) to require
certain disclosures and to impose new error resolution provisions with respect to remittance transfers.” These provisions
are to be implemented by rules proposed initially by the FRB, but rulemaking authority will transfer to the Consumer
Financial Protection Bureau (“CFPB”) on the Designated Transfer Date — July 21, 2011 — which is the date that
administration of the EFTA formally transfers from the FRB to the CFPB. See Dodd-Frank Act § 1084 (amending EFTA
by “striking ‘Board’ each place that term appears and inserting ‘Bureau’™). As a practical matter, this means that the FRB
has begun the rulemaking process, but the rules will eventually be completed by the CFPB.

REQUIRED DISCLOSURES

The proposed rule would require a remittance transfer provider to provide to each “sender” of a remittance transfer a
disclosure describing the amount of currency that will be received by the “designated recipient” of the transfer, the fees
that will be charged by the remittance transfer provider, and the exchange rate. This disclosure must be expressed in the
currency into which the funds will be exchanged. This disclosure would be provided when the sender requests a
remittance transfer and before the sender makes any payment.

The remittance transfer provider must also provide the sender with a receipt showing all of the information above, as well
as the promised date of delivery, the name and telephone number or address of the designated recipient, a statement
about the sender’s error resolution rights (see below), contact information for the remittance transfer provider, and contact
information for the remittance transfer provider’s primary regulator and the CFPB, as well as a toll-free number
established by the CFPB.

! See http://www.gpo.gov/fdsys/pka/FR-2011-05-23/pdf/2011-12019.pdf.

2 Remittance transfers of less than $15 are not subject to the proposed rule. See EFTA § 919(g)(2)(B) (excluding from the remittance transfer provisions
“small-value” transactions determined by rule to be excluded from the receipt requirements of EFTA § 906(a)); 12 C.F.R. 8 205.10(e) (excluding
transfers of “$15 or less” from the receipt requirements of EFTA § 906(a)).
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Under the proposed rule, banks and credit unions are only required to provide a “reasonably accurate estimate of the
foreign currency to be received” if the transfer is conducted through a deposit account that the sender holds with the bank
or credit union and the bank or credit union is unable to know the exact amount of foreign currency that will be received.
This safe harbor would sunset on July 20, 2015. In addition, all remittance transfer providers, bank and non-bank, may
provide estimates for those countries where local law or other circumstances do not permit the provider to determine a
precise exchange rate.

The FRB has proposed model forms for the required disclosures, and also has proposed that remittance transfer
providers may provide the initial “pre-payment” disclosure and the receipt at the same time, prior to payment, as a
combined disclosure. See Figure A (initial disclosure), Figure B (receipt), and Figure C (combined disclosure).

The disclosures must be provided to the sender clearly and conspicuously, in writing and in a form that the sender can
keep. Disclosures must be provided in English and in each of the foreign languages principally used by the remittance
transfer provider at the office from which the transfer is being initiated or, if applicable, in the foreign language used by the
sender to conduct business with the remittance transfer provider. (The Dodd-Frank Act provision required that
disclosures must be provided “in each of the foreign languages principally used by the remittance transfer provider.” The
ability to provide disclosures in the language used by the sender would afford the remittance transfer provider much-
needed flexibility and avoid the need for extraneous foreign language disclosures that would not be relevant to the
sender.)

The proposal would allow electronic disclosures, as long as they are in a form that may be retained by the sender, where
the sender requests the transfer electronically. In addition, the proposal would allow verbal disclosures for telephone
transactions.

ERROR RESOLUTION PROCEDURES

The FRB's proposal sets forth error resolution procedures that would take the place of the EFTA’s existing error resolution
procedures for electronic funds transfers. See EFTA 88 908 and 909 (EFTA error resolution and unauthorized transaction
provisions). Under the proposed rule, if a remittance transfer provider receives notice that an error occurred from a
sender within 180 days of the promised delivery of the remittance transfer, the provider must, within 90 days, conduct an
investigation and report the results of the investigation to the sender within three days of completion. Where the provider
determines that an error has occurred, the provider would be required to offer the sender the option of obtaining a refund
or making available to the designated recipient the funds necessary to resolve the error. The provider would only be
required to refund fees where the provider failed to make funds available to the designated recipient by the date of
availability specified in the receipt or combined disclosure. See Figures B and C. (In other words, a refund of fees would
not be required for errors where the recipient still receives the transferred money on or before the availability date.)

Providers would be required to provide senders with a notice of their dispute rights. The FRB has proposed a model form
for these purposes. See Figure D.

LIABILITY OF AGENTS

Because many remittance transfer providers offer their services almost exclusively through agents, the liability of
remittance transfer providers for the acts of their agents was a key consideration for the FRB in proposing the rule. The
FRB has proposed two alternative approaches to address the issue:
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e Alternative A: “A remittance transfer provider is liable for any violation of [the proposed rule] by an agent when such
agent acts for the provider.”

e Alternative B: “A remittance transfer provider is liable for any violation of [the proposed rule] by an agent when such
agent acts for the provider, unless: (a) The remittance transfer provider establishes and maintains written policies and
procedures designed to assure compliance with [the proposed rule] by its agents, including appropriate oversight
practices; and (b) The remittance transfer provider corrects the violation to the extent appropriate, including complying
with the error resolution procedures set forth in [the proposed rule].”

The “qualified” vicarious liability of Alternative B is preferable for providers, and also makes sense from the consumer’s
perspective, to the extent that it encourages the provider to develop procedures to supervise agents and to correct any
errors caused by an agent. In addition, because the EFTA provides for civil liability to private plaintiffs (see EFTA § 916),
as well as criminal liability (see EFTA 8§ 917), any extension of vicarious liability to remittance transfer providers needs to
strike a careful balance to avoid discouraging the use of agents. Although agents must be adequately supervised by
providers, networks of agents can frequently reach senders of remittance transfers more effectively and fulfill services
more efficiently than centralized providers of remittance transfer services.

KEY POINTS FOR COMMENTERS
The FRB’s proposal generally adheres quite closely to the Dodd-Frank Act’s requirements and, as a result, the FRB and,

eventually, the CFPB may have little leeway to vary from the proposal in a final rule.

Nonetheless, each company that provides remittance transfers should read the rule closely and, in particular, focus on the
required disclosures to ensure that they are consistent with the company’s existing remittance transfer origination and
fulfillment procedures.

The liability of remittance transfer providers for the acts of their agents is another key point for providers to raise in
comments in response to the FRB’s proposal, and we recommend that providers express strong support for the “qualified”
vicarious liability expressed in Alternative B in the FRB’s proposed rule.
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Figure A: Proposed Model Form for Pre-Payment Disclosures

ABC Company
1000 K¥Z Avenue
Anytown, BoysCate 12345

Today s Date: 0352011

HOT A RECEIPT

Transfer Amount: G130 00
Transfer Fees and Taies: §10.00
Tatald 5110.00
Exchange Rate: U551,00 = 12,27 MEN
Tranefer Amounts 1, 227.00 MIN
dther Fees and Taxes: -49.00 MIN
Tetal to Reciplent: 1, 1LET.00 MIN
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Figure B: Proposed Model Form for Receipts

ABC Company
1000 XYE Avenus
Anytown, RAmyetate 12345

Today"s Date: 20372011

RECEIPT

SENDER:
Fagt Jones
10 Anywhere StTeet
Anytown, Anywhers 54321
222-555-1212

BECTEIENT:
Carlos Gomss
123 Calle EHX
Maxloo City
Mexico

PICE-UP LOCATION:
REC Compamny
65 Rvenlda YYY
Mawico City

Mexico
Confirmatcion Coda: AEBC 123 DEF 456
Date Available: 35042011
Tranatar Bmount: 100,00
Tran=f=r Fee=x ind Tawes: E10.00
Total: £117.90
Exchanga Rate: U551.00 = 12.27 MXH
Tran=f=c Amount: 1,227.00 Mxm
Other Faee argd Tawas: =40.00 MXH
Taotal to Recipis=nt: 1,187.00 HxM

Prodlems ol questione? Contact oe
within 180 days at 300-123-4567 or
WH.-H]."{"'".'L‘!I.IEHI:IE.L'\'JIII. You can contack
ug for a wrltten explanation of your
rights.

¥ou can cancel for a full refund
within 1 business day of payment,
unless the funds have been picked
upsS depos ] bed.

For gquestions or complaints about ABC
Company, Contacts:
Srate Raqulatory Agency

800-111-2222

Wi, BETATSEequl atn EY gt CiF, GO

Consumer Financial Probtection Bureaw
AJ0-555-999%
wiwil . consume of inance . gow
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Figure C: Proposed Model Form for Combined Disclosures

ABRC Company
1000 XYE Avenus
Anytown, Anystate 121345

Today's Dakbe: 370372011

SENDER.:
Pat Jones
100 .ﬁ.tl}'ﬂ]‘.\‘.‘ﬂl’:‘ Streat
BOYTown, Anywhere 54321
222-5858-12112

RECIFIENT:
Carlos Gomez
123 Calle EHE
Mexloo Cicy
Mexico

PICE-UT LOCATION:
REC Company
£S5 Rwenids YYY
Mexico City

Mexico
Confimation Code: ABC 123 DEF 454
Date Bvailable: 3/04/2011
Transfer Amount: $100,00
Trangfer Fesg i!'uj Tah’.E_E: 510,00
Tatal 110,00
Exchangs Rate: UESL.O0 = 12.27 HXN
Trangfer Amount: 1, 227 .00 H3XN
octher Fees and Taxes: -40. 00 MXH
Total to Recipient: 1, 187.00 HXHN

Froblemsa or questione? Conbast us
within 187 daye at B00-123-4567 or
Www. abcoompany . com. You fan contbact
uz for a written sxplanation of your
cight=.

You can cancel for a full refund

within 1 Muzineas day <« paymentc,
unless the funds have baen picked
upSdeposited.

Far questione of complaintg about ABC
Company, <contact!

State REegulatory Agency
an0-111-2222
wwWw . mtatarequl atoryagency. com

Consumer Filnancial Protaction Bureau
g0e-555-953%
Wil CONEOe TEL RATCR | o
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Figure D: Proposed Model Form for Error Resolution and Cancellation Disclosures

What To Do If You Think There Has Been An Error or Problem:

If wou think there has been an error or problem with yvour remittance transfer:
# Call us at [insert telephone number][: or]
»  Write us at [insert address][: or]
*  [E-mail us at [insert electronic mail address].

You must contact us within 180 davs of the date we promised to vou that funds would be made
available to the recipient. When vou do, please tell us:

(1) Your name and address [or telephone number];
{2} The error or problem with the transfer, and why you believe it is an error or problem;

{3) The name of the person receiving the funds, and it vou know it, his or her telephone
number or address: [and]

{(4) The dollar amount of the transfer: [and

{(5) The confirmation code or number of the transaction. |

We will determine whether an error occurred within 90 days after you contact us and we will
correct any error promptly. We will tell yvou the results within three business days atier
completing our investigation., If we decide that there was no error, we will send vou a written
explanation. You may ask for copies of anv documents we vsed in our investigation.

What To Do I You Want To Cancel A Remittance Transfer:

You have the right to cancel a remittance transfer and obtain a refund of all funds paid to us,
including any fees. In order to cancel, vou must contact us at the |phone number or ¢-mail
address] above within one business day of payment for the transfer,

When you contact us, you must provide us with information to help us identify the transfer vou
wish to cancel, including the amount and location where the funds were sent. We will refund
vour money within three business davs of your request to cancel a transfer as long as the funds
have not already been picked up or deposited mto a recipient’s account.
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Contact:

Ezra C. Levine Andrew M. Smith M. Sean Ruff
(202) 887-1597 (202) 887-1558 (202) 778-1665
elevine@mofo.com andrewsmith@mofo.com sruff@mofo.com

About Morrison & Foerster:

We are Morrison & Foerster—a global firm of exceptional credentials in many areas. Our clients include some of the
largest financial institutions, investment banks, Fortune 100, technology and life science companies. We've been
included on The American Lawyer’s A-List for seven straight years, and Fortune named us one of the “100 Best
Companies to Work For.” Our lawyers are committed to achieving innovative and business-minded results for our clients,
while preserving the differences that make us stronger. This is MoFo. Visit us at www.mofo.com.

Because of the generality of this update, the information provided herein may not be applicable in all situations and should
not be acted upon without specific legal advice based on particular situations.
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