THE MERGERS &
ACQUISITIONS
REVIEW

SIXTH EDITION

EDITOR
SIMON ROBINSON

LAW BUSINESS RESEARCH



THE MERGERS & ACQUISITIONS REVIEW

SIXTH EDITION

Reproduced with permission from Law Business Research Ltd.

This article was first published in The Mergers & Acquisitions Review, 6th edition
(published in August 2012 — editor Simon Robinson).

For further information please email
Adam.Sargent@lbresearch.com



THE MERGERS &
ACQUISITIONS

REVIEW

Sixth Edition

Editor
SiMoON ROBINSON

Law BusiNness RESEARCH LTD



Contents

THE LAW REVIEWS

THE MERGERS AND ACQUISITIONS REVIEW
THE RESTRUCTURING REVIEW
THE PRIVATE COMPETITION ENFORCEMENT REVIEW
THE DISPUTE RESOLUTION REVIEW
THE EMPLOYMENT LAW REVIEW
THE PUBLIC COMPETITION ENFORCEMENT REVIEW
THE BANKING REGULATION REVIEW
THE INTERNATIONAL ARBITRATION REVIEW
THE MERGER CONTROL REVIEW

THE TECHNOLOGY, MEDIA AND
TELECOMMUNICATIONS REVIEW

THE INWARD INVESTMENT AND
INTERNATIONAL TAXATION REVIEW

THE CORPORATE GOVERNANCE REVIEW
THE CORPORATE IMMIGRATION REVIEW
THE INTERNATIONAL INVESTIGATIONS REVIEW
THE PROJECTS AND CONSTRUCTION REVIEW
THE INTERNATIONAL CAPITAL MARKETS REVIEW
THE REAL ESTATE LAW REVIEW
THE PRIVATE EQUITY REVIEW
THE ENERGY REGULATION AND MARKETS REVIEW

THE INTELLECTUAL PROPERTY REVIEW

www. TheLawReviews.co.uk

4



Contents

PUBLISHER
Gideon Roberton

BUSINESS DEVELOPMENT MANAGER
Adam Sargent

MARKETING MANAGERS
Nick Barette, Katherine Jablonowska, Alexandra Wan

PUBLISHING ASSISTANT
Lucy Brewer

EDITORIAL ASSISTANT
Lydia Gerges

PRODUCTION MANAGER
Adam Myers

PRODUCTION EDITOR

Joanne Morley

SUBEDITOR

Caroline Rawson

EDITOR-IN-CHIEF
Callum Campbell

MANAGING DIRECTOR
Richard Davey

Published in the United Kingdom
by Law Business Research Ltd, London
87 Lancaster Road, London, W11 1QQ, UK
© 2012 Law Business Research Ltd
No photocopying: copyright licences do not apply.

The information provided in this publication is general and may not apply in a specific
situation. Legal advice should always be sought before taking any legal action based
on the information provided. The publishers accept no responsibility for any acts or

omissions contained herein. Although the information provided is accurate as of
August 2012, be advised that this is a developing area.
Enquiries concerning reproduction should be sent to Law Business Research, at the
address above. Enquiries concerning editorial content should be directed
to the Publisher — gideon.roberton@lbresearch.com

ISBN 978-1-907606-41-0

Printed in Great Britain by
Encompass Print Solutions, Derbyshire
Tel: 0844 2480 112



ACKNOWLEDGEMENTS

The publisher acknowledges and thanks the following law firms for their learned
assistance throughout the preparation of this book:

AABO-EVENSEN & CO ADVOKATFIRMA

ABDULAZIZ ALGASIM LAW FIRM
IN AssociaTioN wiTH ALLEN & OVERY LLP

ADVOKAADIBUROO GLIMSTEDT OU
ZELEX
AGUILAR CASTILLO LOVE
ANDERSON MORI & TOMOTSUNE
ARIAS, FABREGA & FABREGA
BEITEN BURKHARDT RECHTSANWALTSGESELLSCHAFT MBH
BERNOTAS & DOMINAS GLIMSTEDT
BOWMAN GILFILLAN INC
BOYANOV & CO
BREDIN PRAT
BRIGARD & URRUTIA ABOGADOS SA
BULBOACA & ASOCIATII SCA
CRAVATH, SWAINE & MOORE LLP
DEBEVOISE & PLIMPTON LLP

DF ADVOCATES



Acknowledgements

DITTMAR & INDRENIUS
DRYLLERAKIS & ASSOCIATES
ELIG ATTORNEYS-AT-LAW
EUBELIUS
F CASTELO BRANCO & ASSOCIADOS
FONTES, TARSO RIBEIRO ADVOGADOS
GLIMSTEDT & PARTNERS
GORRISSEN FEDERSPIEL
HARNEYS ARISTODEMOU LOIZIDES YIOLITIS LLC
HARNEY, WESTWOOD & RIEGELS
HENGELER MUELLER
JIMENEZ DE ARECHAGA, VIANA & BRAUSE
KBH KAANUUN
KEMPHOOGSTAD, S.R.O.
KIM & CHANG
KING & WOOD MALLESONS
KINSTELLAR S.R.O., ADVOKATNI KANCELAR
MAKES & PARTNERS LAW FIRM
MANNHEIMER SWARTLING ADVOKATBYRA
MARVAL, O’FARRELL & MAIRAL
MATHESON ORMSBY PRENTICE
MNKS

MORAVCEVIC VOJNOVIC ZDRAVKOVIC
N cooperaTiON wiTH SCHONHERR

NAGY ES TROCSANYI UGYVEDI IRODA

ii



Acknowledgements

NOERR OOO
OSLER, HOSKIN & HARCOURT LLP

PIROLA PENNUTO ZEI
& ASSOCIATI

RUBIO LEGUIA NORMAND
RUZICKA CSEKES, S.R.O.
S HOROWITZ & CO
SALANS
SANTAMARINA Y STETA, S.C.
SCHELLENBERG WITTMER
SCHONHERR RECHTSANWALTE GMBH
SHEARMAN & STERLING LLP
SLAUGHTER AND MAY
STAMFORD LAW CORPORATION
TORRES, PLAZ & ARAUJO
URIA MENENDEZ
VAN DOORNE
VASIL KISIL & PARTNERS
WILSON SONSINI GOODRICH & ROSATI

YOUNG CONAWAY STARGATT & TAYLOR, LLP

iii



Contents

Editor’s Preface

Chapter 1

Chapter 2

Chapter 3

Chapter 4

Chapter 5

Chapter 6

Chapter 7

Chapter 8

Chapter 9

Chapter 10

Chapter 11

CONTENTS

................................................................................................. xi
Simon Robinson

EUROPEAN OVERVIEW ....ovviiiiiiieieieieeeeeeeeeeeeeeeee e 1
Simon Robinson

EUROPEAN COMPETITION.....coooiieiiiiiiieeeeeeeeeeeeeee 15
Goétz Drauz and Michael Rosenthal

EUROPEAN PRIVATE EQUITY ...ocovvveieiriiieeeieeensrenees 22
Thomas Sacher, Steffen Schniepp and Guido Ruegenberg

US ANTITRUST ..o 33
Scotr A Sher, Christopher A Williams and Bradley T Tennis

US ENERGY TRANSACTIONS ...t 46

Sarah A W Fitts

SHAREHOLDERS AND BOARDS OF DIRECTORS
IN US MERGERS & ACQUISITIONS ......ccccceviviviiiniinnns 61
George A Casey and Cody L Wright

ARGENTINA. ..ottt ettt eeete e eeeeeseeaeeesesaeaeeens 75
Ricardo W Beller and Agustina M Ranieri

AUSTRALIA ..ottt et s eeeaeeereesseeeas 90
Nicola Wakefield Evans and Lee Horan

AUSTRIA .o e e et eeeeeeeseeeeees 101
Christian Herbst
BAHRAIN ..ottt e e seaeeseenesane 113

Haifa Khunji, Jessica Lang Roth and Sumana Abdelkarim

BELGIUM.....cooiiiiiiiiiiiiiiccc e 129
Koen Geens and Marieke Wyckaert

iv



Contents

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Marcus Fontes, Max Fontes, Paulo de Tarso Ribeiro
and Julia Elmor

BRITISH VIRGIN ISLANDS .oovviiiiiiiiiieeeeeeeeeeeeeeeeeeeeee, 150
Leonard A Birmingham and Simon Hudd

BULGARIA ...ttt eeeeeeeeeeseaeesseeseeesne 158
Yordan Naydenov and Nikolay Kolev

CANADA ..ottt s e sreseae e 168
Robert Yalden, Ward Sellers and Emmanuel Pressman

CAYMAN ISLANDS et eeeeeeen 183
Wendy L Lee
COLOMBIA ..ottt 203

Sergio Michelsen Jaramillo

COSTA RICA.....coi ettt 217
John Aguilar Jr and Alvaro Quesada

CYPRUS ...ttt sn e 224
Nancy Ch Erotocritou

CZECH REPUBLIC.......cooitieiieieieieteteeieeveeee e 229

Lukds Sevcik, Jitka Logesovd and Bohdana Pragskd

DENMARK ..ottt vesn e 237
Henrik Thouber and Anders Orjan Jensen
ESTONITA.....cooeteieteietrteteestee ettt seseenes 247
Anne Veerpalu

FINLAND ..ottt e 259

Jan Ollila, Anders Carlberg and Wilhelm Eklund

FRANCE ....ooiiiiiiiiiiiiiicicciciee e 269
Didier Martin

GERMANTY L.ttt 282
Heinrich Knepper



Contents

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

Chapter

26

27

28

29

30

31

32

33

34

GREECE ..ottt ettt s e ssae s
Cleomenis G Yannikas, Vassilis- Thomas G Karantounias
and Sophia K Grigoriadou

HONG KONG ..ottt
Jason Webber

HUNGARY .ottt st seveeeeaeesseeeseeeenee
Péter Berethalmi and Baldzs Karsai

INDONESIA ...ttt
Yozua Makes

TRELAND .ottt eaae e
Fergus Bolster

Sang Hyuk Park and Gene (Gene-Ob) Kim

LATVIA .ottt st e et e e eeeeseee s eeeenee
Baiba Vaivade and Sabine Andzena

LITHUANITA......ccoiiiiiiiicccecnes
Audrius Zvybas

LUXEMBOURG ..ottt eaaaeen
Marie-Béatrice Noble and Stéphanie Antoine

Jean C Farrugia and Bradley Gatt

MEXTCO et eeeeeeeeeeeeeeanaaas
Aarén Levet V and Alberto Solis M

vi



Contents

Chapter 40

Chapter 41

Chapter 42

Chapter 43

Chapter 44

Chapter 45

Chapter 46

Chapter 47

Chapter 48

Chapter 49

Chapter 50

Chapter 51

Chapter 52

Chapter 53

Chapter 54

MONTENEGRO ....ooctiiiiieiieieirieeeesieeee e sseeeseenes
Slaven Moravéevi¢ and Jovan Barovié

NETHERLANDS ...ttt
Onno Boerstra and Guus Kemperink

NIGERIA ..ot
L Fubara Anga

NORWAY ettt e ee e e e e e eeaeeaes
Ole K Aabo-Evensen

PANAMA ..ottt ettt ae s ess s
Julianne Canavaggio

Emil Ruppert and Sergio Amiel

POLAND ..ottt
Pawet Grabowski, Gabriel Olearnik and Rafat Celej

PORTUGAL ..ot
Rodrigo Almeida Dias

ROMANIA ..o

Corina G lonescu and Costin Teodorovici

RUSSTA ..o
Evgeny Maslennikov and Bjorn Paulsen

SAUDI ARABIA.....ci ittt
Johannes Bruski and Zeyad Khoshaim

SERBIA. ..ottt ettt s e eveeeee e e e s eaeeses
Matija Vojnovic and Vojimir Kurtic

SINGAPORE ..o
Lee Suet-Fern and Elizabeth Kong Sau-Wai

SLOVAKIA ...ttt ettt e e eeeeereeeeeeeeaeeses
Petra Starkovd

SOUTH AFRICA.......coiiiiiiiiiiciiiniiicceceececeinas
Ezra Davids and Ashleigh Hale

vii



Contents

Chapter 55

Chapter 56

Chapter 57

Chapter 58

Chapter 59

Chapter 60

Chapter 61

Chapter 62

Chapter 63

Chapter 64

Chapter 65

Appendix 1

Appendix 2

Christian Hoedl and Javier Ruiz-Cdmara

SWEDEN ..ottt ettt eeeeettaeee e e e aaaees
Bidrn Riese, Eva Hiigg and Cecilia Bjorkwall

SWITZERLAND .....ocotvtiieiiieieenteieesteeeee e ssesee e sseneas
Lorenzo Olgiati, Martin Weber, Jean Jacques Ah Choon,
Harun Can and David Mamane

TURKEY ...ttt ettt
Tung Lokmanhbekim and Nazli Nil Yukarue

UKRAINE ..ottt s e sereeseaeesseeesneeeeee
Anna Babych and Artem Gryadushchyy

UNITED ARAB EMIRATES .....ccccoiiiiinininieiceeienenene
DK Singh and Laena Rahim

UNITED KINGDOM.....cccoiiriiniinieiieienieneeieeeeeeeeee

Simon Robinson

UNITED STATES ..ottt
Richard Hall and Mark Greene

UNITED STATES: DELAWARE ..o
Rolin P Bissell and Elena C Norman

URUGUAY ..ottt esressesesressesessesse e sreseas
Fernando Jiménez de Aréchaga (Jr), Ignacio Menéndez
and Ignacio Mendiola

VENEZUELA .....ccociiiiiiiiiiniiicccce s
Guillermo de la Rosa, Juan D Alfonzo, Nelson Borjas
and Adriana Bello

ABOUT THE AUTHORS ...cccoiiiiiniienincceeeee,

CONTRIBUTING LAW FIRMS’ CONTACT DETAILS...

viii

811



EDITOR'S PREFACE

Deal-making has remained on the agenda in the past year, although the first half of
2011 showed a stronger performance than the second half, which saw a significant fall
in transactional activity. In the wake of continuing economic uncertainty, opportunities
for acquisitions remain limited to companies and institutions on a stable financial
footing. At the same time, corporates are beginning to focus on their core business and
looking for ways to return value. Valuations remain favourably low for purchasers, and
the prospect of striking a bargain makes cross-border M&A attractive for those who can
afford it. While access to the loan market has remained difficult, cash-rich corporations
have begun to swing the balance in their favour. Sharcholder participation and a desire
for control and accountability are on the rise, and an atmosphere of increased regulation,
reform and austerity is building. We remain in a state of geopolitical flux, and these
factors continue to complicate the global economic scenario. The period of widespread
unrest in the Middle East and North Africa seems to be reaching a settled conclusion,
although the situation in Syria (and possibly Mali and Sudan) is still volatile. A number
of countries have seen fresh elections and a transition of leadership, including France
and Russia, and a change of leadership in China is expected following the 18th National
People’s Congress this autumn, when the US presidential elections will also take place.
The sovereign debt crisis and the ongoing uncertainty over the fate of the eurozone are
further contributing to the lack of confidence in the markets.

All is not doom and gloom, however, and whereas the global picture remains
difficult, there are signs of hope. The emerging markets have shown a persistent growth in
outbound investment, spurred on by a desire to build a more prominent global presence
and for the purpose of accessing new markets. European targets remain of interest to
both US and Middle and Far-Eastern buyers. Inbound investment from the emerging
markets into both Africa and Australia is on the rise, and this has strengthened activity
in the energy, mining and utilities sector. The technology, media and telecoms sector
has also shown signs of promise with some high-profile deals, and must be watched
with interest in the coming year. There is hope that, as political and economic factors
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Editor’s Preface

stabilise, M&A activity will once more gather pace and momentum, and enter a new era
of resurgence. We shall see.

Once again, I would like to thank the contributors for their continued support
in producing this book. As you read the following chapters, one hopes the spectre of the
years past will provide a basis for understanding, and the prospect of years to come will
bring hope and optimism.

Simon Robinson
Slaughter and May
London

August 2012
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Chapter 13

BRITISH VIRGIN ISLANDS

Leonard A Birmingham and Simon Hudd"

I OVERVIEW OF M&A ACTIVITY

Given the international financial climate, itis perhaps unsurprising that the past 12 months
have seen unpredictable deal flows involving British Virgin Islands (‘BVI’) companies,
with spikes of high activity interspersed with more cautious periods where clients adopt
a ‘wait and se¢’ approach to the financial markets, and to doing deals generally. Deal
volumes involving BVI companies have largely followed the global economic conditions;
while Asia has continued to thrive and Russia and CIS have remained strong, the levels of
transaction activity in the United States, the United Kingdom and European markets have
been less consistent. As has been the case throughout the global financial crisis, certain
clients will always have the means to close high-profile and high-value transactions, but
the overall volume of activity remains below 2007-2008 levels. Transactions are often
delayed, credit committees are less willing to commit to release funding on accelerated
timescales and transaction documents are negotiated more heavily than ever. On the
whole, while there are certainly pockets of activity with interesting deals still being done,
it remains a relatively uncertain time for transactional lawyers.

While the prospects at the more mature end of the market remain mixed, there
remains hope for the coming years in terms of new structures being incorporated in
the BVI, which, depending on market conditions in the coming years, may well be the
big-ticket mergers and acquisitions of the short to medium term. The BVI Financial
Services Commission (‘the FSC’) publishes quarterly statistics relating to the number
of BVI company incorporations, which are a useful barometer of the popularity of the
jurisdiction and activity levels, shown in the following table.?

1 Leonard A Birmingham is a partner and Simon Hudd is a senior associate at Harney, Westwood
& Riegels LLP.
2 Source: BVI Financial Services Commission Q1 2012 Statistical Bulletin.

150



British Virgin Islands

in]c\;t:;”obrizrtg ns w Q@ w G Total
2008 20,752 15,831 16,133 9,000 61,716
2009 12,307 9,871 13,368 11,931 47,477
2010 16,596 12,815 15,946 14,267 59,624
2011 19,010 15,689 17,056 12,974 64,729
2012 17,865 17,865

As can be seen, the jurisdiction has enjoyed a successful year in terms of incorporations
with the market for BVI incorporations regaining the ground lost since 2008. Given the
rules relating to client confidentiality of BVI business companies, it is not possible for the
FSC to calculate activity by geographical spread, although we know, based on the clients’
locations and where deals take place, that the above volumes continue to be driven in

large part by the BRIC economies.

II GENERAL INTRODUCTION TO THE LEGAL FRAMEWORK
FOR M&A

The key legislation applicable to BVI companies is the BVI Business Companies Act
2004 (as amended), which is the successor to the old International Business Companies
Act 1984 (as amended). The BVI Business Companies Act sets out the standard
provisions relating to a wide range of company law issues including, without limitation,
incorporation of BVI Business Companies, the memorandum and articles of association
(‘Memorandum and Articles’), authorised and issued shares (such as their issue, transfer
and repurchase), dividends and distributions, corporate governance (directors, officers,
committees, general meetings and board meetings), company records, security over assets
and shares (granting and registration of security interests), material transactions (mergers,
consolidations, compulsory repurchase, material disposals, plans of arrangement and
schemes of arrangement), continuation in and out of the BVI, voluntary liquidations
and members’ remedies.

While being a relatively detailed piece of legislation, the BVI Business Companies
Actgives BVI companies alarge degree of flexibility in ‘contracting out’ of certain statutory
provisions in their Memorandum and Articles and, as a result, those constitutional
documents form an important part of the process determining how an M&A transaction
involving a BVI company might be structured. This is especially important in structuring
a joint venture or negotiating amendments to the Memorandum and Articles upon a
strategic investment into a BVI business company, where the new investor has negotiated
particular rights under the shareholders’ agreement or joint venture agreement. Often the
standard position under the BVI Business Companies Act will not be suitable (such as, for
example, where the parties wish to impose restrictions on share transfers, rules governing
pre-emption on issues or transfers of shares, more stringent rules relating to dividends, a
list of veto rights for particular share classes, among others) and the role of BVI counsel
will include drafting the shareholders’ agreement or tailoring the Memorandum and
Articles to track the agreed commercial position under the shareholders” agreement.
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The flexibility alluded to above is often used by BVI companies to mirror the
rules and regulations expected by investors in other jurisdictions (such as the practice, in
the context of an AIM listing or a listing on the London Stock Exchange, of including
in the Memorandum and Articles equivalent provisions to the Takeover Code in the
UK - of which there is no equivalent in the BVI). Further, where shareholder activist
and institutional investor groups would expect limits on the powers of directors (such
as to limit the powers of the directors to issue shares on a non-preemptive basis),
notwithstanding the fact that BVI law would not typically impose such restrictions,
parties are free to include such restrictions in their Memorandum and Articles.

The BVI remains a relatively ‘light-touch’ jurisdiction as regards regulation. As
previously mentioned, the BVI has not adopted legislation relating to takeovers (such
as an equivalent to the UK Takeover Code) nor are there detailed statutory provisions
relating to listed companies (as befitting a jurisdiction without a stock exchange), so
there are limited circumstances where such issues will be relevant, namely where bespoke
provisions have been drafted into the Memorandum and Articles, as discussed above.

The BVI has adopted the Securities and Investment Business Act 2010 (‘SIBA),
which will only be of interest in an M&A transaction in relatively limited circumstances,
namely where the target company is regulated under SIBA (such as where the company
conducts investment business, is a regulated fund or otherwise requires a licence under
SIBA). We have seen an increasing number of BVI companies being set up with the sole
purpose of providing advisory services on M&A transactions (and charging fees and
commissions for such services), and clients should be sure to take advice in case such
companies might be caught by the provisions of SIBA.

The BVI is a common law jurisdiction and, therefore, jurisprudence from both
the English courts and, in certain circumstances, other common law jurisdictions, will be
persuasive before the BVI courts. The ultimate court of appeal from the BVI courts is the
Privy Council in the United Kingdom, and the robust legal system in the BVI is often
cited as one of the reasons for its popularity as a jurisdiction (not only due to the Privy
Council as the ultimate appellate court but also because of the opening of a dedicated
BVI Commercial Court in 2009).

III DEVELOPMENTS IN CORPORATE AND TAKEOVER LAW AND
THEIR IMPACT

It is anticipated that by the end of 2012 the BVI will have enacted into law the BVI
Business Companies (Amendment) Act 2012 and the BVI Business Companies
Regulations, which as at the time of writing, are in the process of being voted through
the BVI legislature. The adoption of these legislative changes are part of a continuing
process to keep the BVI’s company regime up to date and attractive and to ensure that it
retains its position as the world’s number one offshore corporate domicile.

At this time, the proposed changes to BVI company law do not appear likely to
have a material impact on M&A transactions involving BVI companies. Some welcome
clarifications have been included in the new legislation confirming that BVI companies
may convert and re-designate between share classes (which was not clear under the
previous legislation and will be a useful tool in some joint ventures and other similar
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transactions), that alternate directors may sign written resolutions (providing a practical
— and long overdue — solution to some logistical issues for completion meetings) and
also that, in some circumstances, previously used company names may be re-used (as
a corporate domicile that has seen over 950,000 incorporations in its history, this is a
welcome step from a practical perspective). Some further clarifications were also made to
the use of non-English characters in company names, which has been widely used both
in the Chinese and Russian markets.

IV FOREIGN INVOLVEMENT IN M&A TRANSACTIONS

Given that the BVI is a jurisdiction of only 25,000 inhabitants, it is not surprising that
practically all M&A transactions involving BVI companies relate to underlying assets
that are foreign to the BVI. In terms of deal flow, the past year has seen a particular
focus on M&A in the BRIC economies as the volume of capital markets transactions
has fallen, and anecdotally, the BVI remains a jurisdiction of choice for corporate and
finance transactions for Russian and Chinese participants. An interesting trend in the
past year has been the increased use of BVI companies in the structuring of transactions
in Africa, both in sub-Saharan and north African jurisdictions. It will be interesting to
see whether this continues in these developing jurisdictions.

i Hong Kong/China

Hong Kong, China and the Far East in general have historically been strong supporters of
the BVI, both in terms of the very high volumes of incorporations that flow from clients
in those markets but also with the variety of corporate and finance transactions in which
those companies are involved on a regular basis. In 2010, the BVI was ranked as the
second-largest jurisdiction for foreign direct investment (‘FDI’) into China, representing
9.9 per cent (or $111.8 billion) of all FDI into China.? For many years, BVI companies
have been synonymous with offshore entities generally in the Hong Kong and Chinese
markets, and those markets remain critical to the success of major offshore law firms in
the current financial climate.

ii Russia/CIS

The double-taxation treaties in place between Cyprus and many of the ex-Soviet states
(Russia and Ukraine being the most prominent) have given rise to the very popular use
of BVI companies in ‘sandwich structures’ (with the Russian or Ukrainian asset at the
bottom, which asset is wholly owned by a Cypriot holding company, which, in turn,
is wholly owned by a BVI business company). Regular exposure to BVI companies as
a result of these structures has also seen clients in Russia/CIS using BVI companies
independently of Cypriot vehicles, often where taxation benefits are not the primary
objective and where, for example, they wish to take advantage of the slightly more relaxed
company law regime in place in the BVI, as well as the additional layers of confidentiality

3 Source: Chinese Ministry of Commerce and Chinese Statistical Yearbook 2010.
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in place for BVI companies (where the registers of directors and shareholders are not in
the public domain).

iii India

While the BVI has not entered into any double-taxation treaties with India (unlike
Mauritius, Cyprus and Singapore, among other jurisdictions), BVI companies are
increasingly found within the group structures of large Indian clients (such as United
Spirits and Reliance Industries, inter alia), which are used in the context of M&A
transactions. A study by the Reserve Bank of India showed that the BVI was the sixth-
largest recipient of outward FDI from India in the first quarter of 2012, placing it ahead
of the United Kingdom and marking sharp growth against the position in 2008.*

v SIGNIFICANT TRANSACTIONS, KEY TRENDS AND HOT
INDUSTRIES

Asone of the most popular corporate domiciles globally (with approximately 470,000 BVI
companies currently on the Register of Corporate Affairs in the BVI),> BVI companies
are used in an incredibly diverse sphere of industries ranging anywhere from mining
and natural resources to real estate. We set out below some of the headline transactions
involving BVI companies in the past year.

i DV4/Qatari Diar Olympic village joint venture
DV4 Limited, a BVI closed-ended fund, and related BVI entities (advised by Delancey, a

specialist real estate investment and advisory company) entered into a joint venture with
Qatari Diar in connection with the acquisition of the London Olympic village for $892
million from the Olympic Delivery Authority. Qatari Diar is the property arm of Qatar’s
sovereign wealth fund.

ii Equity Trust/TMF merger

Equity Trust and TMF Group were involved in a merger transaction following the
$496 million acquisition of Equity Trust by private equity house Doughty Hanson. The
merger created the world leader in corporate compliance and reporting services, which
acts for over 50 per cent of the Fortune 500 companies. The second part of the merger
dealt with the local implementation of Equity’s planned merger with the TMF Group
in more than 15 different jurisdictions. The finalisation of the merger also required the
consolidation of the existing financing arrangements of the group.

The past year has continued to see consolidation in the offshore fiduciary, corporate
services and company secretarial industry, which plays a major role in the administration

4 Source: Harun R Khan, Deputy Governor, Reserve Bank of India, ‘Outward Indian FDI — Recent
Trends & Emerging Issues: Top ten country wise overseas investments by Indian companies’, p.
8), available at http://rbidocs.rbi.org.in/rdocs/Speeches/PDFs/OV27022012.pdf.

5 Source: BVI Financial Services Commission Q1 2012 Statistical Bulletin.
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of BVI companies globally. In addition to the TMF/Equity Trust merger, the owners of
Vistra Group (a leading provider of fund administration, trust and corporate services
in Europe) have acquired the Offshore Incorporations group of companies, which is
the Asian market leader in company formation and associated services. It is anticipated
that Acceptor (one of the leading corporate services firms in Asia) and Credence Trust
(Offshore Incorporations’ trust and fiduciary service firm) will be integrated with Vistra
under the Vistra brand, whereas OIL (Asia’s leading company formation specialist) will
continue to operate independently from Vistra.

iii  Virgin Active sale to CVC Capital Partners

CVC Capital Partners acquired a controlling interest in Virgin Active in a deal that values
the health and fitness club at £900 million. Virgin Active is the world’s leading health
club operator with 254 clubs and 1.1 million members across the United Kingdom,
South Africa, Italy, Iberia and Australia.

iv West African Minerals Corporation reverse takeover

West African Minerals Corporation (an alternative investment market (‘AIM’)-listed
west Africa-based company focused on the mining industry), announced a placing to
raise £3.25 million for the proposed acquisition of Ferrum Resources Limited by way
of a reverse takeover. This deal is interesting because it involved BVI companies both
as acquirer and target, the exercise of the acquirer’s option to acquire the target being
a related-party transaction for the purposes of the AIM Rules, and the fact that the
transaction was undertaken in conjunction with a placing and readmission to the AIM.

v Sale of shares in Sierra Rutile Limited

Sierra Rutile Limited, a BVI company listed on the AIM, made a cash offer to acquire
all of the shares in the company by Pala Investments Holdings (an existing shareholder
of the company). Given that the company is a BVI business company, the City Code
on Takeovers and Mergers would not ordinarily have applied to the cash offer; however,
the company had adopted specific provisions of the City Code in its Memorandum and
Articles, which meant that certain City Code provisions needed to be complied with by
the company with respect to the cash offer.

VI  FINANCING OF M&A: MAIN SOURCES AND DEVELOPMENTS

How M&A transactions involving BVI companies are financed will be dictated by
market conditions in the underlying geographical location where the deal is taking place,
and (as a resuly) it is difficult to determine any discernible pattern or trend in M&A
financing practice, which is particular to the BVI itself. The leading markets for BVI
M&A transactions remain Russia and China (followed by Canada, the United Kingdom
and the United States), and the acquisition finance markets in those jurisdictions have,
in our experience, been relatively less affected by the current market conditions than
their counterparts in the United Kingdom and United States. We think that the primary
sources of funding for M&A transactions will likely remain as debt finance or private

equity.
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During the past year the Russian state banks have been enthusiastic participants
in M&A transactions involving BVI companies, and it has been common to see both
the bank lending and capital divisions of such banks on the same transaction (i.e., with
transactions being funded by a mixture of debt and equity).

VII EMPLOYMENT LAW

Given that practically all M&A transactions relate to businesses that are geographically
located outside of the BVI, the treatment of employees of BVI companies is nearly always
governed by the jurisdiction where the employees are located. As such, BVI employment
laws are practically never a key driver on M&A transactions, except in the very small
percentage of annual transactions involving businesses in the BVI itself. In any event,
there have been no amendments to BVI employment laws in the past year.

VIII TAX LAW

Except where parties are acquiring real estate in the BVI itself, or paying employees
located in the BVI, the BVI is a tax-neutral jurisdiction. There are no stamp duties,
income taxes, corporate or capital gains taxes, withholdings, levies, registration taxes,
estate duties, inheritance taxes or gift taxes, or other duties or similar taxes or charges
now imposed, or which under the present laws of the British Virgin Islands could in the
future become imposed. Tax-neutrality is fundamental to the success of the BVI as an
offshore jurisdiction and no changes have been made, nor are any scheduled to be made,
to amend this position.

IX COMPETITION LAW

There are no anti-monopoly or anti-competition laws of any kind in the BVI.

X OUTLOOK

BVI companies are popular across a variety of categories of end users, from asset-holding
vehicles to joint ventures, from listed entities to private equity and hedge funds. As such,
the jurisdiction is not overly reliant on one particular market sector, which can have both
positive and negative consequences. On the one hand, the jurisdiction is hedged against
recessive tendencies in individual markets (take the current downturn in capital markets,
which has been counterbalanced by an upturn in joint-venture transactions, for example),
but it perhaps has not always benefited fully from focusing on a particular sector (the
BVI had investment funds legislation before the Cayman Islands, although by placing
an empbhasis on funds the Cayman Islands have long since overtaken the BVI as a funds
jurisdiction in terms of market share, number of funds and assets under management).
The popularity of the jurisdiction in the emerging markets and the use of such
companies in M&A transactions will only increase as those markets continue to evolve
and become more sophisticated. Despite the legislative changes in the United Kingdom
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announced in the 2012 Budget (where it is a possibility (although there is no such
evidence yet) that the use of BVI companies as holding companies for UK residential real
estate may decline), the jurisdiction remains very popular in the United Kingdom, and
there continue to be referrals on BVI matters from US law firms. In light of the global
political and financial climate, there is no reason to foresee that the volume of BVI M&A
transactions in the coming year will be any different to recent years, namely that deals
will continue to be done, albeit at an unpredictable rate and from a variety of sources,
both in terms of the geographical location of the ultimate client and the market sector.
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