How to Draft an Answer to a Debt Collection Lawsuit in 3 Steps
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Once the initial shock and panic of being sued by a debt buyer wears off you probably have thought to
yourself, "now what in the world do I do!?" Well, as I have mentioned in prior articles, you must

act. Doing nothing will result in wage garnishment and all kinds of additional financial problems. If a
debt buyer has sued you, your first step is to put together a response to their complaint.

Before we get into the nitty gritty of how you actually draft your response it is helpful to go over what
various documents contain and what they are called. At this stage you likely have two documents, the
Complaint and Summons:

Summons: The Summons is the document that should have been served on you by the process server
when they originally dropped off the lawsuit. This document is important because it will tell you exactly
how many days you have to submit your response to the court. Once you get the Summons make sure you
write down on your calendar when the deadline is to respond. You don't want to miss this deadline!

Complaint: The Complaint is what most people consider the "lawsuit". A good way to look at the
Complaint is as a list of allegations the plaintiff (the person/company suing you) has against the
defendant (you). At this point nothing has been proven, it is just a list of allegations.

Answer: The formal document you draft in response to the Complaint is the "Answer". This is the
document we are going to learn how to draft in this article. In this document you will be admitting or

denying the allegations the debt buyer has filed against you.

Pleading: A pleading is basically any formal court document, such as the Complaint, the Answer, etc.
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Step 1 - The Caption

Part of being able to draft an Answer is simply understanding exactly how the document is set up and
what it needs to look like. Below is an example of what is known as the caption of the Answer:
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Your Name

Your Address

Your Telephone Number
Your Email Address

What Your Role 1s in the Lawsuit

IN THE MARICOPA COUNTY SUPERIOR COURT

IN AND FOR THE STATE OF ARIZONA

ABC Debt Buyer,
Plaintiff,

VS.

John and Jane Doe,

Defendants.

Case Number:

ANSWER

This caption is an example from a local court here in Arizona. However, the caption for most courts look

similar. In the upper left hand corner of the document you put your contact information. This is so the
attorney for the debt buyer and the court will know where to send future documents and pleadings and so
they know how to contact you if necessary. If you look at the Complaint this is the same area where you

will find the contact information for the attorney of the debt buyer.

Below that, centered on the page is the name of the court where the lawsuit was filed. This is important
because it lets you know where you need to file your Answer once you have completed drafting it.
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Next, in the box on the left is a listing of the parties to the lawsuit. The first party is the plaintiff and will
be the creditor who is suing you. Below that is your name as the defendant in the lawsuit.

Two things are listed in the box on the right: the case number that has been assigned by the court, and the
title of the document you are filing. You can get the case number from the Complaint or the Summons
you received earlier. Copy it exactly as it appears on those documents. The title for the document you are
working on now is the Answer.

The space below these two boxes is where you will draft your response to the allegations of the
Complaint. Itis important to note that you don't need any fancy software and the caption can even be
handwritten in most places. Just so long as it has the needed information you should be fine.

Step 2 - Responding to the Allegations

Now that the caption has been drafted you need to get into the heart of your Answer - whether you agree
or disagree with the allegations found in the Complaint. Many people make this way harder then it needs
to be. The Answer is not the time to prove your innocence or explain why you were in debt in the first
place. You need to stick 100% to the allegations in the Complaint. There are really only three answers -
you admit the allegation, you deny the allegation, or you simply don't know.

As you draft this section you are going to need to have the Complaint out so you can reference exactly
what is being alleged against you. The plaintiff should have broken down the allegations into numbered
paragraphs. You need to respond (or Answer) each of those paragraphs. Again, there are only three
answers, admit, deny, or you don't know. Below is an example of each type of answer (with a little
"legalese" mixed in):



9 ||| vs.
10 ANSWER
John and Jane Doe,
11
Defendants.
12
13 In response to Plaintiff’s complaint, Defendants respond as follows:
- 1. Inresponse to paragraph one of Plaintiff’s complaint, Defendants admit the
allegations contained therein.
15 2. Inresponse to paragraph two, Defendants deny the allegations contained therein.
16 3. Inresponse to paragraph three, Defendants are without sufficient information to either
7 admit or deny the allegations contained therein and therefore deny them.
18
19

The way many attorneys will prepare to draft an Answer is by taking a copy of the Complaint and going
through it and writing next to each numbered paragraph whether they admit or deny the allegations in
particular paragraph. Then they will fire up their computer and formally write it out like I did in the
above example. You should admit those things that are accurate and deny those things that don't appear
to be accurate. So, what do you do if part of the allegation is true and part is not true? You can combine
the two by saying something like "In response to paragraph one, Defendants admit that they are residents
of Arizona but deny all remaining allegations". Basically you are admitting what is true and denying those
things that aren't true.

Repeat this for each numbered paragraph throughout the Complaint. Now that you have responded to
the allegations, there is one more step that you need to complete that will let the plaintiff/debt buyer
know that they are dealing with a true Consumer Warrior! The affirmative defenses.

Step 3 - Asserting Your Affirmative Defenses

An affirmative defense is basically you arguing new facts or legal arguments that, if true, will allow you to
defeat the debt buyer's lawsuit, even if everything the debt buyer is alleging is true. (what?). We can
borrow a good example from the world of criminal law that can make this a little easier to

understand. Suppose someone has been charged with murder. The defendant could allege an affirmative
defense of insanity or self-defense. Basically the defendant would be saying, yes, all of the allegations of
the prosecutor are true, I did kill that person, but I have an excuse, I was insane/acted in self defense!
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Similarly you can raise these types of defenses in civil cases. Below is a list of common affirmative
defenses in debt buyer lawsuits:

e Statute of Limitations: with this affirmative defense you are basically asserting that even if all
of the debt buyers allegations are true, the time frame in which they are permitted to file a lawsuit
against you has passed and the case must be dismissed.

e Laches: this is the sister to statute of limitations. Essentially you are alleging that there has been
a prejudicial delay by the plaintiff in bringing the lawsuit. This is different from the statute of
limitations in that the violation of the statute of limitations is the violation of a specific
statute. For instance, in Arizona, the statute of limitations for a written contract is 6
years. However with laches, even if the time period has not expired yet, you can allege that a
delay by the plaintiff has had a prejudicial impact upon you (this is the type of stuff that makes
your head hurt!).

e Payment: This one is a little easier. Essentially you are alleging you have paid the debt that is
owed.

e Statute of Frauds: the statute of frauds requires that certain types of contracts be in
writing. For instance most real estate contracts must be in writing.

¢ Failure to Name an Essential Party: This is a common one in debt buyer lawsuits as often
they have named the wrong party or have failed to include a needed party.

There are many other affirmative defenses. A good place to look for additional guidance is the Federal
Rules of Civil Procedure and the Rules of Civil Procedure for the state in which you live (Google them).

One final note, it is important to assert an affirmative defense, even if you aren't 100% sure it will be
applicable because in some instances if you don't assert the affirmative defense in your Answer you will
have waived it.

The Answer is Drafted, Now What?

Now that you have drafted the Answer it is time to get it filed with the court. Print out the original, sign it,
and then make two copies. Go down to the courthouse, file the document with the clerk (be prepared to
pay a filing fee - call ahead to find out what your court charges). Ask the clerk to stamp the other two
copies you brought with you. Keep one copy for your records and mail a copy of your Answer to the
attorney for the debt buyer. Most courts will not send the plaintiff a copy of your Answer so it is
important you do this so they know not to proceed with the paperwork for a default judgment.

Now that the Answer is drafted you need to research what the next procedures are in your state. Filing the
Answer will help you avoid having a default judgment entered against you but it does not mean you have
won your case. You will need to do additional research and possibly contact an attorney to get advice as
how to proceed going forward.

Also, you do need to understand that while you always have the right to represent yourself in court and
sometimes need to out of necessity, there are times when it is simply not a good idea. I always
recommend consulting with an attorney to discuss your options and get an idea of the complexity of the
case you are defending. Good luck!



