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Before You Start aBusiness. . .

Both heart and
mind must be work-
ing well if the own-
ers of a new small
businessareto expe-
rience success.
While it is only hu-
man nature—not to
mention fun—to indulge on€'s imagi-
nation about what a new business
started from scratch could be like,
would-be entrepreneurs need to engage
in some cold, hard thinking and plan-
ning before taking the plunge. At the
risk of pouring cold water on some of
the anticipation and excitement, what
follows is a guide for how to plan for,
and think through, the many decisions
that must be made well before you have
that “ Grand Opening” sign made.

Why?

This may seem obvious, but you
should know just what your reasons
arefor wanting to start anew business.
If the motivations are weak, odds are
the business will be a bust, whereas
well-founded reasons can help a busi-
ness persevere through good timesand
bad. Some common reasons for start-
ing a new business include escaping
the whol e nine-to-five routine (though
it may be replaced by an eight-to-eight
routine), answering to no one el se, up-
grading your standard of living, and
being convinced that you can provide
aneeded product or service.

Why Me?
Let'sfaceit, not everyoneis cut out
to be acaptain of industry, or even cap-

tain of a smal business. Maybe you

need not subject yoursdlf to anintensive

psychological and life-experiences

evaluation, but be honest with yourself

about whether you have the necessary

characterigtics, skills, and experience. A

few examples give you theidea:

e Canyoumakeyourself pull thetrig-
ger on an important decision?

e Do you see competition as exciting
or just stress-inducing?

e Are you willing and able to plan
ahead?

e Doyou likeinteracting with people
you don’'t know?

e Do you have the perseverance, not
to mention thephysical staminaand
hedlth, to put in long hoursif that's
what isneeded to makethebusiness
succeed?

e Are you, and anyone else finan-
cially dependent upon you, pre-
pared to risk your savingsin pursuit

Continued on page four.

Estate Planning—Powers of A ppointment

A power of appointment is the
power given to someone to allow that
person to designate who will receive
property or aninterest in property. The
creator of the power is called the do-
nor, theindividual having the power is
the powerholder, and the possible re-
cipientsof the property arepermissible
appointees.

Powers of appointment used for es-
tate planning have many variable
forms. The powerholder may hold the
power in afiduciary capacity (such as
the trustee for atrust) or nonfiduciary
capacity. The power may be presently
exercisable by the powerhol der or may
be exercisable only in the future, such
asby thepowerholder’ swill. The pow-
erholder may or may not bethe creator

of the power. There may be multiple
powerholders who must act jointly or
a single powerholder. The persons in
whose favor the power may be exer-
cised may be unlimited, including the
powerholder (sometimes called agen-
era power of appointment), or may be
limited. The beneficial interests that
may be created in the appointees in
whose favor the power may be exer-
cised may be unlimited or limited.
Various lega consequences in regard
to powers of appointment will be af-
fected by the restrictions imposed on
the powerholder.

The trustee of a trust, a common
type of powerholder, may be given

Continued on page four.
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Public Use Required for Eminent Domain

“Eminent domain” isthe power of
thefederal, state, or local governments
(and, in some limited circumstances,
private parties, such as utilities and
railroads) to take, or to authorize the
taking of, private property for apublic
use without the owner’s consent and
upon payment of just compensation.
That right to compensationisrootedin
the federal and state Constitutions.
While the delegation of the power of
eminent domain isfor legidatures, the
determination of whether the condem-
nor’'s intended use of the land is for
“the public use or benefit” is a ques-
tion of law for the courts.

Recently acity withstood a chal -
lenge to its use of eminent do-
main to acquire an easement on
a private landowner’s property
in order to expand a sewer sys-
tem.

The public use or public benefit
issue has spawned countless legisla-
tive and judicia reactions, especialy
since a controversia U.S. Supreme
Court decision on thetopicin 2005. In
that case, owners of condemned prop-
erty challenged a city’s exercise of
eminent domain power on the ground
that the takings were not for a public
use but, rather, for the benefit of pri-
vate developers.

The Court held that the city’s exer-
cise of eminent domain power in fur-
therance of an economic devel opment
plan satisfied the constitutiona “ pub-
lic use” requirement even though the
city was planning to lease the con-
demned land to private devel opers for
execution of the city’s plan. The plan
nonethel ess served apublic purpose, in
the form of enhanced economic devel-
opment, including such beneficial ef-
fects astheincreased tax revenues and

new jobs expected to come with such
redevel opment.

Recently a city withstood a similar
challengeto its use of eminent domain
to acquire an easement on a private
landowner’s property in order to ex-
pand a sewer system by connecting
city-owned property to a sewer pump
station underneath the landowner’s
property. The taking was for a public
use even though the city ultimately
planned to sell its property to aprivate
affordable housing devel oper, because
the sewer easement area would be
available to the public at large in ac-
cordance with the appropriate rules,

regulations, and standards of a metro-
politan sewer district.

Apart from the congtitutiona re-
guirements, the taking of the easement
satisfied a state statutory mandate that
ataking by agovernmental entity must
befor a“ public use or benefit.” Under
the public benefit test for eminent do-
main, the city’ sdesired use of the con-
demned property was for “ the public
use or benefit” because that usewould
contribute to the general welfare and
prosperity of the public at large, not
just particular individuals or estates.

Continued on page three.

exclusion.

Tax-Free Gains from Home Sales

One of the most significant tax advantages to owning ahome comes at the
back end of ownership, when you decide to sdll it for a profit. A homeowner
can exclude up to $250,000 of such profit from the federa capita gains tax.
For married couplesfiling ajoint tax return, the exclusion jumps to $500,000.

This big tax break does come with some basic requirements. It applies to
the sale only of a principal residence, not of a vacation home or investment
property. With some limited exceptions for poor hedlth, job changes, and
unforeseen circumstances, the taxpayer must have owned and used the home
asaprimary residencefor at least two of thefiveyears preceding the sale of the
home. (But the two years need not be an uninterrupted time span.)

If the history of the home includes some business use, the owner cannot
excludethat part of the gain that is equal to the depreciation claimed while the
house was used as rental property. This scenario could arise when the owner
rents out the house for a period of time but then moves back in, sdlsiit, and
otherwise qualifiesfor the exclusion related to that sdle.

There isanother two-year rule that comesinto play after ataxpayer claims
the home-sale exclusion. There is no limit to the number of times that the
exclusion can be claimed for multiple sales, but, as arule, once the exclusion
is claimed, the taxpayer must wait two years before claiming another such

For a married couple to qualify for the excluson, it is sufficient if either
gpouse meets the ownership requirement. However, both spouses must meet
the use requirement. Neither spouse is rendered indigible for the exclusion
becauseheor shehad already excluded thegain onadifferent primary residence
during the two years preceding the date of the current sale.




Recreationa-Use Immunity for Golf Injury

The purpose of recreationd-use tort
immunity statutes, which are common
across the country, isto encourage pri-
vate and public landowners to make
their property available for public rec-
reationa use. To advance this public
interest, these laws usualy immunize
theownersor occupantsof real property
from negligenceliability toward people
entering theland for recreation, often on
the condition that the property is made
available for use free of charge.

Typicaly the statutory immunity
stops short of protecting defendants
from liability for greater degrees of
wrongdoing, such as acts or omissions
that can be characterized aswillful, ma
licious, or grosdy negligent. Originally
the perceived need for immunity arose
because of the impracticability of keep-
ing large tracts of mostly undevel oped
land safefor public use, but the concept
has evolved so that it need not necessar-
ily involve vast expanses of wilderness.

The conditions for recreational-use
immunity can vary somewhat with the
wording of thestates' statutes, requiring
case-by-case rulings depending on the
facts before a court and the wording of
each state’ slaw. In keeping with acom-
monly recognized rule of statutory con-
struction, because recreational-use im-
munity statutes limit common-law li-
ability that predates such laws, a court
must gtrictly construe language in the
statutesin order to avoid any overbroad
statutory interpretation that would give
unintended immunity and take away a
right of action for injured persons.

When a golfer at a city-owned golf
course slipped and fell on a walkway
leading to atee box, heclaimed that the
walkway was dangerously steep and
narrow, causing his injuries. The city
defended on the basis of astaterecrea-
tional-useimmunity law. Beforean in-
termediate appellate court, thecity pre-

vailed on one issue, about the golf
course' scoming within the statute, but
the case was sent back to thetrial court
for resolution of a second issue, con-
cerning the lega status of the injured
golfer.

When a golfer at a city-owned
golf course dlipped and fell ona
walkway leading to atee box, he
claimed that the walkway was
dangeroudy steep and narrow,
causing hisinjuries.

The golf course was sufficiently
similar to “ park” landsto be included
in the definition of “ premises’ under
the recreational-use immunity statute
even though there is no express men-
tion of golf courses by the legislature.
The golf coursefit within the common
definition of a“ park,” asit was apar-
cel of property kept for recreationa use
that was designed and maintained for
the primary purpose of allowing users
toengageinarecreational activity. Not
only that, but the statute’ slist of types
of land uses constituting covered
“premises’ includes a catch-all refer-
enceto “ any other similar lands."

However, for the immunity to apply
to the city, it was aso necessary for the
golfer to have been a “ recreational
user” under thelaw. This, inturn, meant
that the golfer must have paid either no
admission fee or no morethana*“ nomi-
nal fee,” tousethetermfromthestatute.
In this case, there was no question that
afeewaspaidto play golf, but sincethe
lower court had not reached thequestion

of whether that fee was “ nomina,” it
would have to decide that issue.

Generally a nominal fee is one
charged only to offset the cost of pro-
viding the educational or recreational
premises covered by the immunity
statute. Some of the factors affecting
this issue might include, for example,
the amount of the fee, the extent to
which it approximates the value of the
servicereceived in exchangefor it, and
the fees charged for similar recrea
tional usesin the community.

In something of anironic twigt, if it
were to be found that the golfer had
paid no more than a “ nominal fee,”
then in exchange for that inexpensive
round of golf, the golfer will have ulti-
mately paid a higher “ price” in the
form of being precluded from recover-
ing damages from the golf course
owner for negligence.

Eminent Domain
Continued from page two.

In the case before the court, extend-
ing the sewer lineswould allow devel-
opment of the city’ sneighboring prop-
erty, which thecity sought to sell to the
private developer to construct afford-
able housing. The existing pump sta-
tion had sufficient capacity to service
the city’s land, and requiring the city
instead to construct a sewer pump sta-
tion on itsland would haveresulted in
wasteful and unnecessary duplication
of the city’s resources. These facts
added up to a public use or benefit
justifying the taking, notwithstanding
some benefits undeniably accruing to
private parties as well.

Actual resolution of legal issues depends upon many factors, including variations of facts and state laws. This newsletter is not
intended to providelegal advice on specific subjects, but rather to provideinsight into legal developmentsand issues. The reader
should always consult with legal counsel before taking action on matters covered by this newdletter.




Business Start-Up
Continued from page one.

of the business dream if that’ swhat
it takes?

e Unlessyou are planning a one-man
band of abusiness, areyou comfort-
able with hiring, supervising, and
possibly having to fire other peo-
ple?

e Are you reasonably well organ-
ized?

e Do you know anything about the
paperwork and legal sideof running
a business, such as payroll and ac-
counting, the permits or licenses
you will need, or the regulations
and lawsthat may apply to thebusi-
ness?

Why This Business?

Y ou may have the best motives and
askill set that would bethe envy of any
MBA graduate, but if thereisno niche
for your planned business or, simply
put, if not enough people will want to
buy what you are selling, the new busi-
ness will fail. The variables here in-
clude timing, location, and simply
whether your business is feasible or
practicable, so that you can be the one
to fill that niche that you have first
identified. Don't make your business
the equivalent of carrying coals to
Newcastle.

In economic terms, you want to do
some investigation to determine
whether there is some currently unmet
demand for the product or service you
want to supply. Then you want to meet
that demand with a product or service
that is competitive in quality, selec-
tion, price, and/or location.

In short, learn as much as you can
about the market you will bein. Learn
who your customerswill be, and try to
understand their needs and desires.
Anticipate how your fledgling busi-
nesswill comparewith any established
competitors. What can you do in set-
ting up and running the business to
make sure you get your share of what-
ever market there is for your product
or service?

How?

Turning the idea into bricks and
mortar (literally or figuratively) in-
volves a lot of decisions, some of
which are best made only after getting
professional advice. Still, you should
acquire at least a layperson’s under-
standing of the pros, cons, and conse-
guences of each decision.

Chooseanamefor the businessthat
you find appealing but also onethat is
informative for someone hearing it for
thefirst time. Select themost appropri-
ate business form, such as a sole pro-
prietorship, a partnership, or a corpo-
ration. Investigate which local, state,
and federal laws and regulations will
apply to the business. Thiswill runthe
gamut from laws of universal applica
tion (e.g., taxes) to laws specific to
your business.

Make an unflinching and detailed
examination of your financial picture.
How much do you have now, how
much will you need to start the busi-
ness, and how much will you need to
stay in business? Projecting cash flow

into the future means taking into ac-
count such variables as seasonal trends
in sales, the amount of cash taken out
of the business for personal expenses,
whether and when to expand the busi-
ness, and the rate at which customers
will pay off accounts if credit is ex-
tended to them.

Find alocation for the businessthat
is convenient for customers, appropri-
ate in size and configuration, and
zoned so asto alow your type of busi-
ness. When you have settled on the
product or service you will sell, calcu-
late the inventory you should create,
and maintain and locate reliable sup-
pliers.

Findly, if you go to al the trouble
and expense involved in cregting a
small business, don't forget to think
about protecting against losing the
business from such threats as fire,
theft, robbery, vandalism, and liability
for an accident. This means taking
measures to provide security but also
arranging for the appropriate typesand
levels of insurance.

Power s of Appointment
Continued from page one.

discretion by the donor to invade prin-
cipal for alife income beneficiary or
for some other person, or discretion to
pay income or principal to a named
beneficiary, or discretion to alocate
income or principal anong a defined
group of beneficiaries.

In short, the discretion given to the
trustee gives the trustee the power to
designate beneficial interests in the
trust property as future developments
indicate. This discretion in the power-
holder underscoresthe primary advan-
tage of using powersof appointment—
they provide flexibility to adjust an
estate plan to deal with circumstances
that may arise years, or even decades,
after the estate plan iscreated. Theflip

side to this flexibility is the power of
appointment’s main disadvantage for
some—it means that the donor must
give up some control over the ultimate
disposition of assetsin the estate.

There are other potentia ramifica
tions for powers of appointment that
should be taken into account. For ex-
ample, assets subject to a genera
power of appointment will beincluded
inthe estate of the powerholder, which
could create unfavorable tax conse-
guences. In addition, an improperly
exercised limited power of appoint-
ment may become a general power of
appointment under the law. All in all,
whether to use apower of appointment
and, if so, with what characteristics,
are questions best answered with the
adviceof alawyer well versed in estate
planning.





