
Top Two Reasons Why Families Don’t Have an Estate Plan

1. Choosing a guardian is difficult: If you are stuck with this 
    question, we can assist.

2. Cost:  It is more costly not to do an estate plan than to 
    prepare one.

Top Ten Reasons Why an Estate Plan is Necessary for Families with Children

1.  Allows parent to nominate guardian(s) to care for the child instead of 
     requiring a court to appoint one;

2.  Allows parent to nominate an in-state temporary guardian if the long-term 
     guardian is not a resident of the parent’s home state;

3.  Allows parent to name a trustee to hold the parent’s assets for the benefit 
     of the child;

4.  Allows parent to specify that funds are to be used for food, shelter, clothing, 
     education and health care;

5.  Allows parent to specify when child is old enough to be in control of funds; 
     consider postponing delivery of assets to child until an age older than 18;

6.  Allows parent to review assets to determine if enough funds will be available 
     for child’s support; 

7.  Ensures parent addresses both children and step-children;

8.  Avoids the need for a court-appointed Guardian of a Minor’s Estate, which 
     is like a conservator for the child’s inheritance; 

9.  Saves money by allowing a trustee or guardian to account to the beneficiary 
     (or guardian) rather than to the Commissioner of Accounts  as to the child’s 
     inheritance; and
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10.  Allows parents to ensure the parental 
       infrastructure continues by use of an estate plan. 

Lori K. Murphy practices in the areas of estate planning 
and estate planning administration and can be reached 
at 703.525.4000 or at Lmurphy@beankinney.

THE BENEFITS OF APPOINTING A STANDBY 
GUARDIAN

BY LAUREN K. KEENAN, ESQUIRE

One of the most common 
reasons parents plan their estate 
is to ensure their children are 
properly provided for and will 
continue to be cared for in the 
event that either or both parents 
pass away.  Naming a guardian 

to care for minor children is an important part of any 
parent’s estate plan; some may even argue the most 
important part.  This article introduces a statutory 
tool called the standby guardianship, which can help 
parents construct a more comprehensive plan for the 
care of their minor children.   

Common practice is to name a guardian to a minor 
child through a parent’s Last Will and Testament.  
Doing so gives parents the peace of mind to know 
that their children will be cared for in the event of their 
death.  However, it’s important to note that a will is 
merely a testamentary document and therefore, it has 
limitations.  A will has no effect during the lifetime of its 
creator (the “testator”) but only takes effect at death.  
Therefore, it serves no purpose during the testator’s 
lifetime.  What if a parent is living, but incapacitated or 
unable to care for their children either permanently or 
temporarily? Who will serve as guardian in such a case 

and how can parents be sure that the right person will be 
appointed?  The solution to this very real scenario lies in 
appointing a standby guardian. 

Several states including Maryland, Virginia and the District 
of Columbia have statutes that allow for appointment of 
standby guardians.  This article focuses primarily on the 
Virginia statute, but if you would like to know more about 
the specific statute in your own state, contact an attorney 
licensed in your state for more details. 

 In Virginia, the statute defines a “standby guardian” as 
a person who is designated in writing or approved by the 
court to temporarily assume the duties of guardian of the 
person and guardian of the property, or both, of a minor 
child on behalf of or in conjunction with a qualified parent.  
A “qualified parent” is a parent who has been diagnosed, 
as evidenced in writing, by a licensed physician to be 
afflicted with a progressive or chronic condition caused 
by injury, disease or illness from which, to a reasonable 
degree of medical probability, the patient cannot recover.  

A standby guardian is appointed to serve if and when 
a certain “triggering event” occurs.  A triggering event 
may be incompetency or death of a qualified parent or 
even the written consent by the qualified parent to the 
commencement of the standby guardian’s authority.  A 
court is directed to appoint the named standby guardian 
to serve once the specific triggering event has occurred.  

As is the case with any guardianship situation, it’s best 
to have named the person you want to have as guardian 
well in advance.  Many people assume their families 
would “do the right thing” in such a case, but it’s often 
a recipe for conflict if a parent fails to name a guardian 
in their estate plan.  More times than not, multiple family 
members believe that they are the best choice for the 
child, and a custody battle can result when parents aren’t 
clear as to their wishes.  

A standby guardianship enables a parent to plan for the 
future care of a minor child without terminating his or her 
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parental or legal rights. It also gives the standby guardian 
the authority to act in a manner consistent with the known 
wishes of a qualified parent regarding the care, custody 
and support of a minor child.  In order to name a standby 
guardian, a parent need only put in writing their desire 
to name an individual to serve in such a role. When the 
time comes that a guardian is needed, someone, most 
likely the standby guardian themselves, petitions a court 
to appoint the standby guardian named in the document.  
A hearing will be required if a relative requests one within 
ten (10) days of the date that notice of the petition being 
filed is given.   However, the court is inclined to follow the 
wishes of the qualified parent, so long as they find that 
doing so is in the best interest of the child.   A standby 
guardian designation can be revoked at any time prior 
to the “trigger event.” It may also be revoked by filing a 
notice of revocation with the court at any time.  

Best practice dictates providing for guardianship of minor 
children in a will and also in a standby guardianship 
document.  While it is difficult to plan for every possibility 
in life, planning for the continued care of your children 
can be simplified by including guardianship language in 
both your will and in a standby guardianship document.   

Lauren K. Keenan is an Associate with Bean, Kinney & 
Korman, P.C. in Arlington, Virginia practicing in the areas 
of estate planning and land use law. She can be reached 
at 703.525.4000 or lkeenan@beankinney.com.

MEET OUR ATTORNEYS - RONALD A. 
FEUERSTEIN

Ronald A. Feuerstein is a shareholder of the firm and an 
experienced tax lawyer whose practice is focused on tax 
planning and structuring for corporate and partnership 
transactions, mergers and acquisitions, tax controversy 

work before IRS and state tax agencies, sophisticated 
estate planning for high net worth individuals and family 
wealth transfers, employee benefit matters, including 
Department of Labor Audits, and general business 
counsel and advice. He has represented various types of 
businesses and entrepreneurs, from start-ups to public 
companies, both foreign and domestic. 

In his practice, Mr. Feuerstein has 
developed significant depth of 
knowledge in tax issues affecting an 
array of businesses and specialized 
industries, including casino gaming, 
food product distribution, government 
contracting, franchising, heavy 
construction, restaurants, farming and 

ranching, real estate and mortgage banking, and bio-
tech manufacturing, research and development.

The substantive tax areas covered by Mr. Feuerstein’s 
practice include corporate tax, pass-through entities (S 
corporations, LLC’s and partnerships), U.S. taxation of 
foreign entities, persons and operations, tax-exempt 
entities (public charities, private foundations and trade 
associations), ERISA, executive compensation, ESOPs, 
VEBAs, stock options, qualified and non-qualified 
deferred compensation and state taxation (including 
income, sales, use and property taxes).

For over 30 years, Mr. Feuerstein has held the rating 
of “AV” Preeminent by Martindale-Hubbell, which is the 
highest peer rating given.

Mr. Feuerstein earned his Bachelor of Arts degree in 
Government from Boston University, his law degree from 
American University, where he was Managing Editor of 
The American University Law Review, and a Masters of 
Laws in Taxation from New York University School of 
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Law. Prior to entering private practice, Mr. Feuerstein served as Attorney-Advisor to Judge C. Moxley Featherston, 
of the United States Tax Court. Mr. Feuerstein has written and lectured frequently on various tax, estate planning 
and employee benefit topics.

Mr. Feuerstein can be reached at rfeuerstein@beankinney.com or 703.525.4000.


