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car. When she arrived, the officer grabbed her and sternly warned her
that prostitutes were not tolerated in that community.

* An African American male Ph.D. student was stopped in West Los An-
geles and informed that he was under investigation for a serious felony
because he met the description of the suspect. After he was handcuffed,
he complained that the cuffs were too tight and were hurting him. The
police officer proceeded to tighten the handcuffs further, before releasing
him about an hour later.

* Idrove an African American male graduate student home from the UCLA
campus to his West Los Angeles residence approximately 5 miles away.
For the last 3 miles of that journey, a Los Angeles police officer on a
motorcycle followed us closely, occasionally pulling directly up to the
driver’s side window to peer into the car. It occurred to both my student
and to me that a white haired, white driver and a black male passenger
probably 30 years younger itself constituted grounds for suspicious activ-
ity, perhaps involving drugs.

Atthe end of his book, Ogletree notes that we have opportunities to make
changes in this arena. President Barack Obama was correct in noting that
the arrest of Henry Louis Gates could catalyze a teachable moment. He
began the process but he could have gone much further. The book itself
takes us in a useful direction. Police officers throughout the country need
training and retraining in order to eliminate or reduce attitudes about race
that many themselves may not even recognize. Above all, the majority
population in America needs to reflect far more comprehensively about
its largely superficial attitudes about the police and race. It was much too
easy to simply conclude that Professor Gates should have politely complied
with Officer Crowley’s commands and then everything would have been
fine. As this book persuasively reveals, that incident was about much more
than Skip Gates.
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The statistics would be shocking enough even if death were not involved.
Large numbers of prisoners have inadequate legal counsel and, in later stages
of the appellate process, no counsel at all.! Death sentences, in the aggregate,
continue to be disproportionately imposed on persons of limited economic
means and members of disadvantaged minority communities.? Chance plays
a large role in determining who dies, where, and when. And then there is the
problem of wrongful conviction. Since the late 1990s, high profile exonera-
tions, the successes of law school clinics devoted to innocence issues, and
the promise of scientific advances in gathering evidence have revealed that
hundreds of erroneous death sentences were erroneously imposed.® Scholars
have posited the error rate to be between 0.5 percent* and 3-5 percent.’ The
high wrongful conviction rate is variously attributed to faulty forensic sci-
ence, police and prosecutorial misconduct, and inadequate defense counsel.®
The adequacy of defense counsel may be the most important, however, as
a good lawyer could prevent the other potential shortcomings of the death
penalty process.’

The autobiographies of Texas-based capital defense attorney David Dow
and his counterpart Andrea Lyon of Illinois, along with the biography of
North Carolina capital defender Ken Rose by journalist John Temple, provide
intimate perspectives on the crisis of the capital defense legal aid regime.®
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These books join a long literary tradition of attorney memoirs, capturing
public fascination with trial lawyers and courtroom dramatics dating from
Clarence Darrow and Atticus Finch. Such personal narratives of death row,
told from a capital defender’s perspective, are less common.’ The three sub-
jects would likely insist that they intended to tell the stories of their clients,
innocent and guilty, and of a death row in crisis. But all three books reveal
a great deal about the person of a capital defender as well.

The three books inevitably have much in common. All three attorneys
must confront prosecutorial mismanagement, ineffective defense counsel,
judicial corruption and bias, fickle juries, and a criminal justice system heavily
resistant to change. All three must openly face racial discrimination in the
legal system; the special challenges of youth, disability, and gender in the
sentencing process; and public opposition to their work. All three capital
defenders, agnostic in spiritual faith despite a common Jewish upbringing,
nonetheless have very clear notions of justice and injustice and a sense of
moral imperative. And all three tell the stories of the one client, probably
innocent, who completely changed the course of their legal careers. For Dow,
that client was Henry Quaker, a man sentenced to death for the murder of his
family because he had inept defense counsel. For attorney Ken Rose that cli-
ent was Bo Jones, convicted for a homicide on unreliable witness testimony.
Lyon’s book does not follow a single narrative, as each of her chapters relates
to a different client, but she did represent Madison Hobley, an innocent man
sentenced to death for the arson murders of his family members. Illinois
Governor George Ryan pardoned Hobson and cited the case when he issued
a moratorium on death sentences in the state.'

Of the three books, Dow’s is narrowly the best, written with a tighter,
nonlinear prose that reads like a punch to the gut. His plot progresses as a
series of vignettes, dramatically alternating between the dangerous, high-
stakes legal work on the one hand and the safe, loving world of home on
the other. He writes with a compelling sense of urgency, and his use of dry,
ironic understatement gives the book a deep personality. Dow’s narrative is
the most intimate and dramatic of the three, and he is haunted by the constant
regret of the one client he could not save. This contrasts markedly with the
narratives of Lyon and Rose. Lyon’s book, weaving together aspects of her
various cases from different points in the legal process, reminds the reader
how varied criminal defense work can be. Told with an emotional stiffness,
the book ties in aspects of Lyon’s personal life and her development as a
criminal defender, albeit not as intimately as Dow. Given the nature of her
work she can tell a much more diverse story than appellate defender Dow,
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with anecdotes from the investigatory, trial, appellate, and clemency phases
of the death row process. At times Lyon speaks from her other occupation
as a clinical professor of law rather than as solely a defense attorney, provid-
ing suggestions for trial and appellate strategy. The efforts of Ken Rose in
saving a client convicted of murder are interpreted through the journalistic
eye of John Temple. Temple is able to tell a tight, closed, and compelling
narrative, even without the benefit of first-hand knowledge, but the book
still lacks the intimacy of Dow’s narrative. The three biographies together
provide an interesting comparative perspective among three death penalty
schemes: Dow’s Texas, ground zero, where executions occur frequently;
Lyon’s Illinois, where executions no longer take place; and Rose’s North
Carolina, where public opinion has eroded. Despite the differences among
the books, all three biographies chronicle remarkable, even heroic stories
about three individual lawyers taking on an unfair system virtually alone.

The Lawyers

Being a capital defense attorney requires thick skin and strong commit-
ment to principle. “The public appears to dislike lawyers of all kinds, but it
reserves a special contempt for those who represent indigent clients charged
with crimes,” Professor Charles Ogletree writes.!! Ogletree has posited that
heroism and empathy are required to sustain a career as a public defender;
the more a defender identifies with her client, the likelier she is to last.'?
Professor Abbe Smith has suggested that something more is required: a
sense of conviction and outrage at perceived injustice in the criminal justice
system."* The subjects of the three biographies would probably agree; each
is driven by a mixture of optimism and outrage.

A capital defender must develop defense mechanisms. The burn out rate is
high, Temple explains, as “capital defense lawyers were a troubled lot,” who
suffer from hypertension, depression, alcohol problems, and divorce.'* Death
row cases felt “meaningful, high-stakes” to Rose, and he was “attracted by
the heavy responsibility of capital cases.”’®> Dow is a closeted optimist with
a jaded shell, preparing himself for defeat even as he hoped for a last-ditch
miracle. As evidenced by her history of political activism, Lyon was driven
by outrage at those who failed to strictly adhere to the important constitu-
tional principles that she championed. As Temple notes, newbie attorneys
required some combination of “steadfast empathy or rebellious impulse
or bleeding-heart delusion” in order to become career capital defenders.'®
Regardless of the precise motivator, a career as a capital defender requires
a strength of character almost unmatched in the legal profession. Only the
strongest survive.
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The attorneys reveal a hidden, ironic sense of optimism as a primary
motivation driving the capital defense attorney. Dow writes that he always
went down without surrender, firing wildly into the night, attempting to run
out the clock on each execution with last-minute clemency appeals and peti-
tions for review.!” “You don’t have to be hard-hearted to do this work, but
you have to develop some defenses,” he writes. “We can’t save everyone.
We can’t even try to save everyone,” he adds before telling a colleague to
pursue another dead-end lead, revealing the irony of his inner optimism.'3
He hoarded a thousand tricks to convince himself that abandoning a case
was surrender, even when it actually was hopeless."” “Hope is an impotent
indulgence,” he writes with classic irony. “One day soon, I swear, [ am going
to give up on it completely.”?® Temple writes that Rose “would not allow
himself too much confidence.” Rose would rein himself in; he “couldn’t
afford to dream about winning. He’d suffered too many moments of crushing
loss.”?* Both Dow and Rose were nourished more by incremental triumphs
than outright victories.

The authors also had a healthy sense of anger at the system. Lyon recalls
her “rage and despair” when she discovered how many innocent people were
on death row.” She describes her fury at a judge who failed to follow rules
of impartiality and judicial conduct; she would later campaign against the
judge in his retention election, resulting in his removal from office.>* When
Rose witnessed his first execution, he felt “sick with rage and disbelief”
that, despite a strong case in favor of a retrial, the system had failed.”* He
struggled to grasp that any case, no matter how strong, could be lost. This
combination of outrage and shock was familiar to David Dow as well, who
had constant regrets following a client’s execution.?® This constellation of
emotions, of hidden hopefulness and devout adherence to principle masked
by a hard and pervasive cynicism, forms the chemical makeup of a capital
defense attorney.

The Clients

The clients on death row in the United States disproportionately share
common characteristics. In their narratives, each of the authors encounters
racial, economic, and gender bias in the criminal justice system. The racial
biases inherent in the death penalty regime are a major undercurrent in all
three biographies. Widely-cited statistics reveal a high correlation between
the race of a victim and the likelihood of death penalty imposition; the race of
the defendant is also often correlated.?” A prosecutor’s discretion in seeking
the death penalty plays a role in producing the discriminatory consequences.?
Each of the authors confronted racial discrimination and sentencing dispari-
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ties in their narratives, and each reflected on the implications of the racial
divide that often existed between criminal defense attorneys and their clients.
Lyon would mention race to a jury if she believed it had played a role. In
making a closing argument in a harassment case, Lyon broached the taboo
subject of the prosecutor’s jury selection, in which the prosecutor had used
all ten of his peremptory strikes on racial minorities.?? She told the jury to
recall the prosecution’s misuse of his peremptory challenges; she looked at
the three African-American jurors and said, “You are here because he ran
out of challenges.”® Following the acquittal, one of the jurors thanked her
for bringing up the issue of race so openly, as it allowed the jurors to discuss
it.3! Later, Lyon successfully repeated the tactic in the closing argument of
a death penalty case where a black defendant had murdered a white judge,
daring to “speak the unspeakable” so that the jury could overcome the is-
sue.* Temple describes a case where Rose “built a near-perfect case of racial
discrimination” in the jury selection process, based on the prosecutor’s own
sworn admission.** He lost the appeal. The hidden narrative of race runs
throughout Dow’s memoir, although he only directly addresses the topic at
rare intervals with his characteristic understatement.**

As a female, Lyon is able to add a unique perspective on the challenges
that women face representing death row inmates. The conservative legal
profession questioned her pregnancy as a single mother, and she describes
overt hostility not only from a judge and prosecutor in the courtroom, but
from her own colleagues.® Her perceived vulnerabilities as a woman ag-
gravated the potential dangers of interacting with clients and informants.
Women continue to be underrepresented in the criminal defense bar and
hold different perceptions of peer support, job satisfaction, and work-life
balance.’” Gender bias on death row is also well-documented. Female of-
fenders are unlikely to be arrested for murder, only rarely sentenced to death,
and almost never executed.*® Men are more than seven times as likely to be
sentenced to death as women.* Jury selection almost always omits questions
of gender bias.** In addition, defendants are more likely to be sentenced to
death when a victim is female.*' These statistical differences may be related
both to underlying patterns of crime and to structural bias.*? Lyon confronts
the gendered nature of criminal activity in her representation of a domestic
abuse victim accused of infanticide, winning an outright acquittal for the
woman, who had been induced to confess to a capital crime so she could
go to her child’s funeral.** Even though women may be sentenced to death
at lower rates than men, they may be disadvantaged at other points in the
criminal justice process.
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Like gender, the authors reveal that sexual orientation still matters in the
defense bar and in legal representation. Nearly 40 percent of gay and lesbian
defendants in the courtroom reported feeling threatened or intimidated due
to their sexual orientation.** As many as 77 percent of judges and attorneys
reported hearing disparaging comments about gays and lesbians, and 47
percent reported hearing these in court.* “[Blias against sexual minori-
ties among key players in the legal system may actually be a factor in the
imposition of the death penalty” by playing on the private biases of jurors
and judges.* Temple described how Rose’s openly gay colleague, Mark
Kleinschmidt, organized the gay community in response to homophobic
remarks by a prosecutor directed at a gay defendant in a jury trial.*” He
achieved this success despite the gay community’s historic apathy to such
involvement in the criminal justice reform movement.*® In the course of the
lobbying effort, Kleinschmidt was outed to his clients, and he was relieved
that they did not seem to care.* “Mark hadn’t purposely kept his sexual
orientation secret,” Temple writes. “It had just never come up,” which was
not necessarily a bad thing “given the hyper-macho environment of [death]
row.”® Dow represented a probably-innocent gay defendant who found total
isolation devastating.’' Lyon notes that she was internally conflicted when a
client of hers was given a light sentence from a homophobic judge because
the victim in the murder case was gay.”” Despite her initial revulsion and
lingering concern that her silence meant agreeing with the judge’s bigotry,
Lyon concedes that she was not there to discuss her political views of the
world—her only goal was to save the life of her client.”* Both gender and
sexual orientation still matter both in the public defense bar and on death row.

Although the U.S. Supreme Court has found that the execution of persons
who are insane or mentally retarded is unconstitutional, each of the three
memoirs reveals the limitations of this jurisprudence in preventing the execu-
tion of defendants with mental, intellectual, or developmental disabilities.>*
Scientific and psychological research developments on mental health have
outpaced criminal justice reform.>> An illogical constitutional distinction
between mental retardation, which is protected, and other forms of mental
illness, which are generally not protected, may not coincide with psycho-
logical realities.® Furthermore, juries may ignore or misinterpret expert
data and witnesses.”” Lyon, reflecting on why an insanity plea ultimately
failed for a client who routinely had insane delusions, explains that jurors
often wrongly perceived of “not guilty by reason of insanity” as tantamount
to an acquittal.®® Following a change in the North Carolina law preventing
the execution of mentally retarded, Temple recounts how Rose and his col-
leagues somewhat controversially tailored mental retardation challenges to
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only the most egregious cases so as not to flood the system with frivolous
motions simply as a delay tactic.”® He explained that “many mentally retarded
people, especially those whose 1Qs hovered around 70, bore no physical
signs and were not always easy to distinguish. Under pressure to fit in,
many became surprisingly skilled at masking their disabilities, pretending
to understand.”®® As Dow cynically explains, the gap between the letter of
the law and the realities of capital legal representation are vast. The bar
on executing mentally retarded and insane defendants “is an example of a
lofty principle that has almost no practical application.”®" Although juries,
judges, and even attorneys may assume otherwise, not all mental disabilities
are visible. The death penalty’s exclusion of mentally retarded and insane
defendants, as distinguished from defendants who are only mentally ill, is
poorly understood by those in the legal profession.

Each of the attorneys was driven by the humanity of their clients, regard-
less of their crimes. “Despite what they’d done, they were human beings
who’d been mostly discarded by the world,” Temple writes of Rose’s clients.
“My clients did a terrible, sometimes unforgivable, thing, but most of them
were worth saving,” Dow admits.®* One of Lyon’s motives for writing her
book was to “reveal the humanity that our criminal justice system so vigor-
ously strives to deny.”** She adds, “[N]o matter what they did or did not do,
I believe that every person I have defended is a human being of value.”®
Her goal was to reveal the humanity of her clients to the judge and jury.%
Clients were fundamentally human beings, the authors wrote, regardless of
their treatment by the criminal justice system. The theme of humanity runs
at least as deep through all three books as the theme of inhumanity.

The System

The United States Constitution requires effective representation for all
persons guilty of capital crimes during trial and initial appellate stages of the
criminal justice process.®” The Sixth Amendment guarantees that all accused
persons have access to counsel and the Supreme Court has suggested that a
death sentence resulting from ineffective assistance of counsel may constitute
cruel and unusual punishment, in violation of the Eighth Amendment.*® “Be-
cause of constitutional requirements and the diligence of attorneys in capital
cases, death penalty litigation is a long, expensive process,” often with more
pretrial motions, higher expert fees, longer voir dire of jurors, a bifurcated
trial, and automatic appeals.® To make out a constitutional claim of inef-
fective assistance of counsel, the defendant must make a two part showing:
first, that the attorney’s performance was unreasonable under professional
norms; and second, the deficient performance resulted in prejudice.’”® The
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challenges of a strained legal aid regime for indigent defendants are univer-
sal.”! As caseloads of capital defense attorneys become heavier and funding
dries up, the potential for harm of constitutional magnitude grows, despite
major advances toward legal aid reform in a number of states.”

The inadequacy of defense counsel for indigent accused persons is a strong
theme in each of the three memoirs relating to deficiencies in the criminal
justice process. A defense attorney has additional duties in a capital case
because of special procedures constitutionally required in capital trials and
the uniqueness of death as a punishment.” A capital defense attorney has
a responsibility to develop a relationship with a client and investigate his
or her life, present mitigating factors in court, and respond to every aspect
of the prosecution’s case.” Each of the three authors describes the failings
of prior defense counsel in their clients’ cases. Rose discovered that Bo
Jones’s initial defense attorney spent much of his time trying to convince
Jones to accept a plea; the attorney never investigated Jones’s childhood,
mental health, schooling, or addiction problems nor hired an expert witness.”
Dow explains how Henry Quaker’s initial attorney at trial failed to call any
witnesses, interview Quaker’s family members, or even make a closing argu-
ment.”® His appellate attorney likewise failed to raise important issues on
direct appeal, which had implications for Quaker’s future legal team.”” Lyon,
speaking from her clinical professor persona, describes how she develops a
case from the investigatory phase through sentencing and appeals. Allow
the facts to emerge naturally, she counsels. “You also have to listen to, and
hear, what’s being said beneath the surface.”’® Bring up every possible issue
during the original trial to preserve them for appeal.” A defense attorney
should aim for the fairest possible outcome, considering the circumstances
and mitigating factors.

The challenges of heavy caseloads for public and legal aid defenders are
well-documented. An excessive caseload and strained budgets can cause
attorneys to employ substandard representation that violates constitutional,
cthical, and other professional norms.?! Overcoming the dangerous conse-
quences of excessive workloads and strained resources requires ‘“moral cour-
age and dedication.”®? Indeed, a defense attorney may have the professional
obligation to withdraw lest she risk ineffective assistance of counsel.®* With
such high stakes, capital defense work is an all-encompassing profession for
each of the three authors. Lyon raised a child as a single mother and tried
to maintain romantic relationships through some of her most trying cases.?
While the group of attorneys and paralegals at the Center for Death Penalty
Litigation (CDPL) in North Carolina, including lead attorney Ken Rose,
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had families and lives outside work, the all-encompassing nature of death
row representation forged the co-workers into a family of their own.* Dow
warmly describes his relationship with his wife and young son, both of whom
he felt he constantly disappointed because the rigors of work often interfered
with family plans.* He describes the coping mechanisms he used when an
execution was pending. The closer the execution date came, he wrote, the
higher the priority he and his staff gave to a case. But some things still had
to remain undone.®’

Each of the attorneys portrayed in the three books had to confront pros-
ecutorial and police misconduct. Common forms of potential prosecutorial
misconduct in the courtroom include telling the jury that a defendant risks
release from prison; referring to the prosecutor’s discretion in bringing the
case; and advocating the death penalty to protect society and not for reasons
related to the defendant.®® Other forms of misconduct may include tampering
with evidence, interfering with witnesses, making prejudicial statements to
the media, or seeking capital punishment in order to trigger a plea bargain.®
Withholding exculpatory evidence or presenting false evidence violates both
due process and the Eighth Amendment.” Lyon describes a prosecutor at-
tempted to use a defendant’s failure to testify as proof of his guilt, a clear
Fifth Amendment violation.”® The prosecutor later casually told Lyon that
his goal was to keep a bad guy off the street for a few years, even if he would
be reversed on appeal.”?> This stoked her outrage against the game-playing
mentality of criminal lawyers on both sides. However, Temple describes
the reluctant efforts of the prosecutor in the original trial of Rose’s client Bo
Jones to convince the district attorney’s office to drop the case.” The prosecu-
tor admitted that he continued to have misgivings about such a weak case,
which was successful only because the defense counsel was so ineffective.”

Biased judges and appellate courts produced further obstacles for each of
the attorneys. Judges, often elected, may be sensitive to public opinion and
media attention.”® In addition, research shows that judges are more likely to
sentence a defendant to death than juries hearing the same evidence.”® Dow
confesses that he had little faith in the impartiality of judges after he uncov-
ered a sexual relationship between a district attorney and a judge in a death
penalty case, sparking a new trial two weeks before a pending execution.”’
Both Lyon and Rose had an inkling of the outcome of their cases based on
the judge to which they were assigned. Rose’s case was initially assigned to
a very religious retired judge that the attorneys referred to as “the Deacon.”®
“They had no chance of winning, not with this judge,” Temple wrote.”
They changed the trial strategy to a defensive posture, to create a record for
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appellate courts rather than try to win at the trial phase.'® Later, when Bo
Jones’s case was assigned to a different judge, the attorneys dreaded any
delays as it risked losing a sympathetic judge.'”" Lyon also had nicknames
for the judges before whom she appeared: the Hanging Judge, the Corrupt
Judge, the Vicious Judge, and the Bigot.!”> Although she used motions to
avoid the Corrupt Judge and the Hanging Judge, she was eventually assigned
to the Bigot.'”® Although the Bigot ruled against her in a skewed trial, she
used a defensive strategy at the proceeding simply to create a record for a
later appeal; the appeal was successful, overturning her client’s conviction.'*

All three of the authors eventually take their cases out of the legal system
and into the political arena when their legal remedies are exhausted. Every
death penalty state has a provision for the governor or a board of advisors to
grant clemency, but the nature of pardons and paroles are erratic.'® Executive
clemency “is idiosyncratic at best, and arbitrary at worst,” overall seeming to
“add, rather than subtract, an element of luck in the ultimate decision of who
ends up being executed.”' Dow recounted his experience with the Texas
Board of Pardons and Paroles, a politically-appointed body that made mercy
recommendations to the governor. The purpose of the Board, he writes, is to
shield the governor from personal responsibility for the execution.'” Temple
recounts an unsuccessful public clemency campaign launched by Rose’s
organization to persuade the governor to spare a defendant’s life.!”® Later,
as director, Rose lobbied the legislature for a moratorium on executions in
order to save the life of his client, Bo Jones, after the media reported the
release of an innocent man from death row.!” Anti-death penalty campaign-
ers succeeded in persuading the state senate to approve a moratorium, but
the measure died in the lower house.!'® Lyon had more success when she
persuaded the governor of Michigan, an abolitionist state, to grant clemency
in a case involving life without parole. She recalled using every political
connection she could find, collecting letters of support from politicians,
clergy, and acquaintances.!!! Later, Lyon petitioned Illinois governor George
Ryan, a Republican and lifelong supporter of capital punishment, to grant
a pardon; Ryan not only granted the pardon but declared a moratorium on
all executions.'? Given their all-encompassing commitment to saving their
clients’ lives, the three attorneys were armed not only with legal reasoning
and case law, but with tools of political persuasion as well.

While all three books have an implicit political agenda favoring the aboli-
tion of the death penalty, the authors generally shy away from abolitionist
rhetoric. While Lyon’s book is probably the most political of the three, she
is subtle and effective at revealing the flaws of the death penalty system
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through her vignettes, showing rather than telling. Lyon was a political
activist in her younger days and a lifelong opponent of capital punishment,
but this overt activist persona is often hidden in her narrative.'® Dow is
much less politically-driven; he is not a typical abolitionist. He confessed
that he supported the death penalty at one point until he saw how lawless
the system was.!"* While most abolitionists focus on easy cases, such as
wrongful convictions, Dow opposed the death penalty even for the clients
he hated: the guilty ones who did precisely what the jury found that they
did."* He considered himself a “judgmental and not-very-forgiving guy,”
one who reluctantly opposed the death penalty regime on its own merits and
not on behalf of any particular client."'¢ Nor is Temple’s biography a self-
conscious political treatise. As Temple describes when the North Carolina
legislature took up the issue of a moratorium, Rose was a novice political
activist, unused to legislative lobbying, publicity campaigns and “political
arm-twisting.”"'” The position of a capital defender may be inherently politi-
cal, but the authors deemphasize that aspect.

Each of the attorneys had to confront their own ethical dilemmas in pur-
suing their cases or resolve the ethical dilemmas created by other attorneys.
Lyon describes how she had to deal with a death penalty “volunteer”: those
driven by depression, fear, or guilt to accept a pending death sentence and
give up the will to appeal. Death row volunteering often creates a conflict
for an attorney who seeks to protect her client’s autonomy while advocat-
ing on her behalf; the result could lead to litigation over the competency of
a prisoner to consent to a death sentence.!"® In addition, to the extent that
conditions on death row cause a defendant to waive appeals, death row vol-
unteering may have constitutional implications.!”® To a female client who
simply wanted to die so that she would not have to spend her life in prison,
Lyon said that she refused to help the State to murder her.'"”® The woman
fired Lyon and hired an attorney who would stop the appeals. Conflicts of
interest may create another ethical dilemma for capital defense attorneys.
Conflicts of interest may arise out of past representation of a victim or a wit-
ness, concurrent representation of multiple defendants, or representation of
an employee of the office or a relative.'”! A defendant has a constitutional
right to conflict-free representation.'”> Rose wondered why Bo Jones’s initial
attorney did not cross-examine inconsistent statements or introduce evidence
of the defendant’s mental health and history of abuse.'?®* He later discovered
that the attorney was a relative of the victim, a clear conflict of interest that he
used as a basis for an ineffective assistance of counsel claim.'** An improper
relationship with a judge may violate ethical boundaries. Dow recounted
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how the trial judge in his case made a sexual advance toward him, and his
family and his client flashed in front of him before he declined.'*® These
ethical dilemmas revealed the attorneys’ integrity to the reader.

The most compelling argument against the continued survival of the
modern death penalty in the United States is the risk of the wrongful ex-
ecution of an innocent person. Despite high profile exonerations since the
mid-1990s, not all states allow the introduction of DNA evidence in post-
conviction proceedings to prove innocence.'?® Wrongful executions are the
result of a confluence of factors: presumption of guilt, perjured testimony of
a co-accused, wrongful identification of suspects, faulty forensic evidence,
prosecutorial misconduct, ineffectiveness of counsel, jailhouse informants,
and police misconduct.'?”” Scholars have noted the increasing centrality of
innocence in the death penalty debate and the advent of more sophisticated
forensic technology, especially DNA testing.!?® Indeed, no single issue has
the power to transform public opinion on capital punishment like the risk of
executing the innocent.'”

Each of the attorneys portrayed in the three biographies had to represent a
client that they truly believe was innocent. Lyon promised to give her clients
“the best defense possible. That was my job and that was what he deserved,
whether he was guilty or innocent,” she wrote in one instance.”*® But in-
nocent clients were simply more difficult than the guilty ones. Lyon writes,
“I discovered, to my rage and despair, how many innocent people—more
than even I had imagined—were living on death row.”'3! She confessed
that the realities sometimes weighed her down in a cloud of depression.'*
All three attorneys describe the innocence of a client as the hardest part of
their job as a death row defender. “Damn, I hate innocent clients,” Lyon’s
colleague confessed to her during the defense of a client identified as Jose.'*?
She wrote that losing is a reality of a defense attorney’s career; the burden
of representing an innocent client could be “painful.”'** Dow confesses at
the end of his biography, “Of the hundred or more death-row inmates I’ve
represented, there are seven, including [Henry] Quaker, I believe to be in-
nocent.”'** His conclusion is damning: “They get sentenced to death because
they have incompetent or underpaid trial lawyers, and because human be-
ings make mistakes.”!*® Upon witnessing the first execution of one of his
clients, Rose admitted that no matter how hard he worked, how sound his
argument, or how compelling his facts, he could not guarantee his client’s
life if he got the wrong judge in the wrong political atmosphere.'*” Of all
the variables in a capital case, from police and prosecutorial discretion to
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appellate and executive review, the wildcard variable of chance remains the
most problematic element of the criminal justice process.

All three biographies are ultimately worthwhile narratives not only of
death row clients and their attorneys, but of the structural flaws and procedural
bias of the death penalty process as well. Taken together, they reveal largely
consistent attitudes and trends toward the death penalty in the United States,
even though the location and political environment of each book differs.
While David Dow’s book is ultimately the most thorough and readable of
the three, both Andrea Lyon and John Temple testify to remarkable stories
and to the urgency of criminal justice reform.
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Traci Yoder

BOOK REVIEW: PHILADELPHIA
FREEDOM: MEMOIRS OF
A CIVIL RIGHTS LAWYER

By David Kairys, University of Michigan Press, 2008. 442 pp.

Philadelphia Freedom reads as a combination of autobiography and legal
analysis, told in a narrative reminiscent of a mystery novel. David Kairys’
memoir describes the period of his life from when he graduated law school
and moved to Philadelphia in the 1960s until he started teaching at Temple
Law School in 1990. During this time, he worked as a public defender, opened
a civil rights firm, litigated several famous cases, and consistently fought to
challenge the injustices of the legal system.

In the first part of the book, “Beginnings in Crime,” he describes his
rookie days as a recent law graduate working as a public defender in a city
polarized by race and class conflicts. Kairys’ story begins on his first day
at the Defender Association of Philadelphia. Through his eyes, we see the
inequities of the legal system from the perspective of one who simply refuses
to accept them. Describing his earliest cases, Kairys says, “I had this urge to
intervene, and to a large extent the book is about my dealing with that urge
(or not), in various situations.” This description characterizes the first part of
the book well. From the very beginning of his law career, Kairys questioned
and challenged the institutionalized injustices found at every level of the
legal system, from bail hearings to jury selection methods. Yet his descrip-
tions have a personal touch that is often missing in legal analysis, and the
reader learns about these issues through the stories of individuals, such as
an escaped convict from Georgia, a poor youth unable to make bail, and a
group of activists struggling to save their neighborhood.

In the second part of the book, “A Small Civil Rights Firm and a Big
War,” Kairys describes the opening of his own law firm with David Rudovsky
in the context of opposition to the Vietnam War and a growing civil rights
movement. In many ways, this is the strongest section of the book. It was
during this time that he litigated some of his most well known cases, such as
the Camden 28 trial, the case vindicating the rights of Vietnam War protest-
ers (Philadelphia Resistance v. Mitchell), and the Supreme Court case of Dr.
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