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I. Introduction 

A particular feature of the North American Free Trade Agreement (NAFTA)) is 
the fact that it inc1udes quite comprehensive dispute settlement provisions. 
Negotiated at a time when dispute settlement was achieving considerable 
prominence in the Uruguay Round of Multilateral Trade Negotiations, and 
building on the experience of the Canada-US Free Trade Agreement (CUSFTA),' 
NAFTA was in many respects a model for dispute settlement in regional free 
trade agreements. It was novel as well. Not only did it have a general dispute 
settlement provision (Chapter 20), but it also had a particular dispute settlement 
arrangement for anti-dumping and countervailing duty matters (Chapter 19), 
and a dispute settlement provision for investment disputes, giving direct access 
to foreign investors to sue the NAFTA Parties (Chapter 11). NAFTA was 
established as a comprehensive free trade agreement and this is reflected in its 
dispute settlement provisions. 

After 15 years of experience with NAFTA's dispute settlement provisions, 
can it be said that they have worked effectively, either as intended by the 
negotiators or in their own way independently of negotiating intent? In this 
artic1e we will address this question. Our focus will be primarily on the 
processes of Chapters 19 and 20, but we will also give sorne consideration to 
Chapter 11. We will consider the origin of these provisions and how they were 
affected by the advent of WTO dispute settlement. We will consider the 
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problems that have arisen in their application and how many of these problems 
remain unresolved. However, we shall also show that in certain respects, 
NAFTA dispute settlement has been active and successful in dealing with 
particular kinds of disputes in the NAFTA area. In fact, sorne of the criticisms of 
the NAFTA processes are based on assumptions that those processes should do 
things that they are not capable of doing. 

We shall condude with sorne refIections about dispute settlement provisions 
in regional trade agreements and the emerging conflicts between regional and 
multilateral trading systems in respect of dispute settlement. 

11. Origins of NAFTA dispute settlement 

NAFTA dispute settlement was based in part on the dispute settlement 
provisions of the CUSFTA. In many respects NAFTA was an extension to 
Mexico of what had been provided in the CUSFTA with further provisions in 
certain areas, particularly in relation to investment. However, dispute 
settlement under the CUSFTA was specific to the Canada-US relationship. 
Indeed, much of the motor for self-standing dispute settlement in the CUSFTA 
was the intractable problem of softwood lumber. The CUSFTA was to be a 
means for resolving that problem. 

CUSFTA Chapter 18 was a GATT-like process watered down from Canada' s 
objective of having a comprehensive trade court and Chapter 19 of the CUSFTA 
was a compromise provision responding to Canada' s desire to remove itself 
completely from the application of US trade remedy law. It provided for review 
of domestic anti-dumping (AD) and countervailing duty (CVD) determinations 
by a binational panel in accordance with the domestic law standard of review of 
the Party making the determination. Since a Canadian concem was that US 
agencies and tribunals were not even applying their own antidumping and 
countervailing duty law correctly, binational panel review - putting review at 
least in part in the hands of non-nationals - was seen as an important concession 
to Canada.' 

In many respects both Chapter 18 and Chapter 19 of the CUSFTA were quite 
successful.' They were used actively. In the 6 years of the CUSFTA there were 5 
disputes under Chapter 18 and 33 under Chapter 19.' Yet the seeds of difficulties 
that were to appear later in NAFTA were already present in the CUSFTA. These 
induded problems in getting agreement on panel members, disagreements over the 

3 See Michael Hart, Bill Dyrnond & eolin Robertson, Decision at Midllight: Inside the Canada-U.S. Free­
Trade Negotiations (Vancouver: UBC Press, 1994) at 171. 

• See William Davey, Pine & Swine - Canada-United States Trade Dispute Settlement: The FTA Experience 
and NAFTA Prospects (Ottawa: Centre fer Trade Law and Policy, 1997). 

s For a complete list see NAFTA Secretariat, "Decisions and Reports", <http://www.nafta-sec­
alena.org/ en/DecisionsAndReports.aspx?x=312>. 
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application of the domestic standard of review in Chapter 19 cases, conflict of 
interest provisions, and problems of implementation. A number of these difficuIties 
revolved around the softwood lumber dispute, which continued without 
resolution, and panel decisions that were subject to "extraordinary review" on three 
occasions.' Many of these problems were simply carried into NAFTA. 

III. The NAFTA Dispute Settlement Provisions 

There are three principal dispute settlement processes in NAFTA - a state-to­
state process (Chapter 20), a process for review of AD and CVD determinations 
(Chapter 19), and an investor-state dispute settlement process (Chapter 11). We 
will deal with each of these in turno 

Chapler 20 

NAFTA Chapter 20 was closely modeled on Chapter 18 of the CUSFTA. It 
applies to disputes between the Parties over "the interpretation or application" 
of the Agreement and where a Party claims that there has been nullification or 
impairment of a benefit expected to accrue under any provision of the 
Agreement.' lf consultations between the Parties are unsuccessful the maller can 
be referred to the Free Trade Commission, which at the request of a Party, is to 
establish an arbitral paneL8 An arbitral panel is composed of 5 members. Each 
disputing Party chooses two individuals who are nationals of the other Party 
and the Parties agree on a chair." That individual will normally not be a national 
of either of the disputing Parties. 

Unlike the CUSFTA. NAFTA also had to deal with the circumstance of a 
third contracting party, and thus Chapter 20 contemplates both the possibility 
that the three Parties might be involved in a common dispute and for third Party 
participation in hearings including the opportunity to make written and oral 
submissions.w The final report of the arbitral panel is to be the basis of an 
agreement between the Parties on the resolution of the dispute, but in the event 
of failure to agree, the winning Party can suspend benefits of equivalent effecl 
against the other Party if it fails to implement the panel decision." 

" Fresll, Chilled or Frozen Pork from Canada, ECC-91-1904-01 USA (14 June 1991); Uve Swine From 
Canada, ECC-93-1904-01 USA (8 Apri11993); and, Cerfain Softwood Lumber Products from Canada, ECC-94-
1~04-01 USA (3 Aug. 1994). 

, NAFTA Article 2004 and Annex 2004 . 
. NAFTA Article 2008. 
"NAFTAArhele 2011. 
1" NAFTA Article 2013. 
IJ NAFTA Artic1es 2018-2019. 
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Chapter 20 was meant to be an improvement over CUSFTA Chapter 18. The 
reverse selection process, under which each Party chooses the other Party' s 
nationals as panel members, and the selection of a chair who would normally 
not be a national of either of the disputing Parties, was designed to eliminate 
any impression of bias in the panel members. Fundamentally, however, the 
process remained the same. 

Chapler 19 

NAFTA Chapter 19 is essentially a transcription of CUSFTA Chapter 19 with 
certain adaptations because of the addition of Mexico. Chapter 19 provides for 
the replacement of judicial review for final AO and CVO determinations with 
binational panel review.12 To compose a binational panel each Party appoints 
two members and the Parties agree on a fifth. The panel members then agree 
amongst themselves who will serve as the chair. n Unlike a Chapter 20 binational 
panel, which can inc1ude a non-national, a Chapter 19 panel is composed solely 
of nationals of the NAFTA Parties. 

The function of the binational panel is to determine whether the final 
determination of the competent investigating authority of the importing Party 
was made in accordance with the AO or CVO law of that Party. In making that 
determination the panel applies the standard of review applicable to judicial 
review in the importing Party." A panel can uphold the determination of the 
competent investigating authority or "remand it for action not inconsistent with 
the panel' s decision"." The decision of the panel is binding as between the 
Parties and cannot be subject to any form of judicial review in the courts of a 
Party. To the extent that a panel' s instructions lead to the investigating authority 
revoking its AO or CVO order, the winning exporter can get a refund of its 
excess duties already paid. 

Although the Chapter 19 process was to replace domestic judicial review, it 
did not do so completely. Instead, an exporter could, as an alternative to 
binational panel review, seek judicial review under the law of the importing 
Party of an AO or CVO determination. However, the choice of one form of 
redress means the exc1usion of the other." 

A limited form of challenge of a panel' s determination was provided with the 
continuation of the CUSFTA "extraordinary challenge procedure". Grounds for 
challenge inc1ude gross misconduct or bias of a panel member or a serious conflict 

" NAFTA Article 1904. 
13 NAFrA Annex 1901.2. 
14 NAFTAArticle 1904.3 and Annex 1911. 
15 NAFTA Article 1904.8. 
ló NAFTA Article 1904.11 & 12. 
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of interest, a serious departure by lhe panel from a fundamental rule of procedure, 
or lhe panel manifestly exceeding its powers, aulhority or jurisdiction.17 

The adaptation of the Chapter 19 process to the situation of Mexico, a civil 
law jurisdiction, posed sorne challenges. Binational panel review draws on 
common law notions of judicial review of administrative action and a parallel 
in Mexican law had to be found for setting the standard of review. Article 238 of 
lhe Mexican Federal Fiscal Code (FFC)18 was chosen as providing an appropriate 
standard, allhough this gave rise to sorne difficulties when it carne to be applied. 
The trouble lay in the fact that Article 238 was originally created as a standard 
for all administrative determinations in tax matters. As a result, binational 
panels had trouble identifying a specific standard to be applied to AD / CVD 
determinations. 

The specific issue facing the first few panels was reconciling the two 
standards set forth in Article 1904.3 along with the remedial provisions of 
Article 1904.8, which states that a panel can either uphold or remand a final 
determination of the investigating authority. According to Article 1904.3, panels 
have to apply the standard of review set out in Annex 1911 (FCC Article 238 in 
lhe case of Mexico), as well as lhe general legal principies that a court of the 
importing Party (lhe Mexican Federal Fiscal Court) otherwise would apply to a 
review of a determination of the competent investigating authority (the 
Mexican Secretariat of Commerce and Industrial Development or "SECOFI"18). 
The first panel to review a SECOFI determination, Cut-to-Length Plate 
Products,'" understood the seconrl standard of Article 1904.3 as giving it the 
equivalent powers as lhe Mexican Federal Fiscal Court. As such, in reaching its 
decision, lhe majority of the panel held that it could go beyond lhe scope of FCC 
Article 238 and NAFTA Article 1904.8 and consider claims of Mexican 
constitutional violations and apply FCC Article 239, which grants the tribunal 

l' NAFTA Artic1e 1904.13. 
," "Artiele 238 has since been replaced by Article 51 of the Ley Federal del Procedimiento Contencioso y 

Administrativo, published in the Diario Oficial de la Federación on 1 December 2005 and effective 1 January 
2006. Article 51 is substantially similar ta FCC Article 238 and reads: 

Article 51- An administrative resolution will be declared illegal based on the following deficiencies: 
Incompetence of the offidal that has prescribed, arder, or handled the procedure from which said 

resolution derives. 
Omission oi the formal requirements demanded by the laws that affect the deienses oi the private 

party and have an effect on the impact oi the challenged resolution, induding the absence oi a basis or 
rationale as the case may be. 

Errors in the proceeding that affect the deienses of the private party and have an effect on the 
meaning of the challenged resolution. 

If the facts that gave rise to the cause of aetion did not oecur, were different from or evaluated 
wrongly, or if an order was made in breach of the rules applied of there was a iailure to apply the rules 
that should have been applied. 

[ ... ] Arbitral bodies or bodies otherwise derived from alternative dispute settlement mechanisms 
involving unfair trade practice, contained in international treaties and conventions to which Mexico is a party, 
may not revise the deficiencies listed in this amele without a previous eomplaint from an interested party. 

1" SECOFl's name changed to the Ministry of the Econorny at the beginning of 2ool. 
2<' Imports 01 Cut-to-Length PIafe Products from the United Sta fes, MEX-94-1904-02, 30 Aug. 1995. 
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authority to declare the challenged determination a nullity; a remedy beyond 
the scope NAFTA Artiele 1904.8.'1 

Understandably, the decision in Cut-to-Length Plate Products led to sorne 
controversy regarding the differences in the standards of review between the three 
NAFTA Parties." Fortunately, subsequent panels have not followed suit. With 
regard to constitutional violations, the Federal Fiscal Court has elearly stated that 
such allegations are within its exclusive jurisdiction." With regard to FCC Article 
239 and the ability to declare the nullity of a challenged determination, subsequent 
panels have viewed its application as "an undue expansion" of a panel' s 
jurisdiction." As one panel has recently stated, "the jurisdiction and authority of 
this Panel are ruled by NAFTA in the first place, and secondly by the FFC, but only 
as drcumscribed by the NAFTA. As a consequence, binational panel review differs, 
in its scope, from that of the [Federal Fiscal Court]."" 

1n addition, since the Parties were not entirely sure how Chapter 19 would 
operate in the Mexican context, a further provision was added to Chapter 19 
entitled, "Safeguarding the Panel Review System"." It provided for the creation of 
a spedal committee to consider whether the domestic law of a Party was blocking 
the creation or operation oí the binational panel process or impeding the 
implementation of a panel's dedsion.ln íad, the provision has never been invoked. 

Chapler 11 

Chapter 11 was novel in the sense that it was an early form oí dispute settlement 
process for inveslment disputes contained within a comprehensive regional free 
trade agreement. Yet, in many respeds, it was nothing more than the provisions oí 

21 Ibid., at 22-26 and 30-33 (regarding the analysis of Article 14 and 16 of the Mexican Constitution). 
2:! See Joe. Thomas & Sergio López Ayl1ón, "NAFTA Dispute Settlement and Mexico: Interpreting 

Treaties and Reconciling Common and Civil Law Systems in a Free Trade Area" (1995) 33 Can. Y.B. Iot'l 
L. 75; David A. Gantz, "Resolution of Trade Disputes Under NAFTA's Chapter 19: The Lessons of 
Extending the Binational Panel Process to Mexico" (1998) 29 Law & Pol'y Int'} Bus. 297; and Gabriel 
Cavazos Villanueva & Luis F. Martinez Serna, "Private Parties in the NAFTA Dispute Settlement 
Mechanisms: The Mexican Experience" (2003) 77 Tul. L. Rev. 1017. 

23 Semanario Judicial de la Federación, Volume XIV, August 2001. Thesis: 11 to 12A, Page 1445, 
Registry No. 188,918 which states that the Federal Fiscal Court has the investigative authority to declare 
judgment on the unconstitutionality of a Presidential Decree that delegates powers to an inferior 
investigative authority, to give legal investigative authority to another administrative investigative 
authority. See Preliminary Resolution by which the Antidumping lnvestigation (Final ResolutionJ Regarding the 
lmportation 01 Pork Legs, Merchandise Classified under Tariff Schedules 01 the Law 01 General Taxes olImport and 
Export, Originating in the United States 01 America, MEX-USA-2006-1904-01, 5 Dec. 2008 at 7. 

Z4 Review 01 the Final Determination 01 the Antidumping Investigation on lmports 01 High Frucfose Com 
Syrup, Originating from the United States 01 America, MEX-USA-98-1904-01, 3 Aug. 2001, at para. 286. 
[hereafter HFCS]. 

2, lbid., at para. 261. 
26 NAFTA Artic1e 1905. 
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a bilateral investrnent agreement, drawing on Ihe US model bilateral investrnent 
treaty and Ihe Canadian Foreign Investrnent Promotion and Protection Agreement. 
The basic obligations of most-favored-nation (MFN), national treatrnent, ntinimurn 
standard of treatrnent, and obligations in respect of performance requirements and 
expropriation, allhough often using different wording, were common to bilateral 
investrnent agreements elsewhere in Ihe world. Equally, Ihe process for allowing 
investors to bring elaims against one of Ihe NAFTA Parties drew on Ihe procedures 
existing outside of NAFrA; Ihe International Centre for Settlement of Investrnent 
Disputes (ICSID) or its Additional Facility, Or Ihe United Nations Cornmission on 
International Trade Law (UNCITRAL) Arbitration Rules. 

Under Ihe Chapter 11 rules, a precondition for bringing a elaim is Ihat a foreign 
investor has an investrnent in Ihe territory of Ihe NAFTA Party against which Ihe 
claim is brought, and the claim can be on behalf of the investor itself or of its 
investrnent." Allhough Ihere is no requirement for Ihe exhaustion of remedies 
before bringing a claim, in bringing such a claim Ihe investor has to renounce 
recOurse to Ihe domestic courts of Ihe Party against which Ihe claim is brought." 

Tribunals established under NAFTA Chapter 11 are composed of three 
panelists, one appointed by each party and Ihe fhird, Ihe presiding arbitrator, by 
agreement of Ihe disputing parties (lhe investor and Ihe respondent Party).29 In Ihe 
event of failure to appoint an arbitrator, or failure to agree on a presiding arbitrator, 
Ihe Secretary-General of ICSID has Ihe power of appointrnent.'" In accordance wilh 
Artiele 1136, Ihe award of the Tribunal is binding on bolh Ihe investor and Ihe 
respondent Party and any monetary award is to be enforceable in domestic courts 
of Ihe respondent Party in accordance wilh Ihe terms of Ihe ICSID Convention/' 
Ihe New York Convention" or Ihe Inter-American Convention." 

The NAFTA Secretariat 

Although NAFTA establishes a secretariat, it does so in three national sections." 
Thus, each Party has its own national section within its territory" Each Party 
bears the costs of it national section. 

;7 NAFTA Artides 1116 and 1117. 
¡~ NAFTA Article 1121. 
'-, NAFTA Article 1123. 
"IU NAFTA Article 1124. 
" Conventioo on the Settlement of Investment Disputes between States and NationaIs of Other 

States, 18 March 1965, (1965) 41.L.M. 524 (entered mto force 14 Oct. 1966). 
J, Conventioo on the Recognition and Enforcernent of Foreign Arbitral Awards, 10 June 1958, (1968) 

7 LL.M. 1046 (entered ¡oto force 7 June 1959). 
"Inter·American Conventioo on Intemational CornrnercialArbitration, 13 Jan. 1975, (1975) 14 LL.M. 

336 (entered into force 16 June 1976) [also known as the "Panama Convention"]. 
_'1 NAFTA Articles 2002 and 1908. 
", NAFTA Secretariat at <http://www.nafta-sec-alena.org/ en! view.aspx>. 
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The national sections of the secretariat provide administrative assistance to 
Chapter 19 and Chapter 20 panels. The national section of the country whose 
deterrnination is being reviewed administers Chapter 19 panels and the national 
section of the respondent Party administers Chapter 20 disputes. The role played 
by the secretariat is purely administrative. All substantive aspects of disputes are 
in the hands of the panel members who are entitled to appoint assistants." 

The national sections have no role to play in respect of investment tribunals 
set up under Chapter 11. Tribunals operating under the ICSID or'ICSID 
Additional Facility Rules use the ICSID secretariat. Tribunals operating under 
UNCITRAL rules may also use the ICSID secretariat, the Permanent Court of 
Arbitration, or make other arrangements to establish their own secretariat. 

IV. The Advent of the WTO 

NAFTA carne into force on 1 January 1994. The WTO Agreements carne into 
effect one year later." To sorne extent, the two agreements had been negotiated 
in parallel. The CUSFTA and NAFTA dispute settlement provisions, which 
represented an advance over those operating under GATT,38 influenced the 
development of dispute settlement procedures in the WTO.39 And since the basic 
terms of the substantive obligations under NAFTA and the WTO, in respect of 
both tariff and non-tariff measures, ineluding exceptions, were similar, it was 
likely that the domain of WTO dispute settlement would overlap with that of 
NAFTA at least in respect of the interpretation and application of certain core 
principies. 

This was anticipated in NAFTA Chapter 20. Artiele 2005 provides that disputes 
on matters arising under the NAFTA and under GATT, "any agreement negotiated 
thereunder, or any successor agreement (GATT)" could be settled in either forum at 
the discretion of the complaining Party, although if the third NAFTA Party indicates 
its interest in having the matter resolved under NAFTA, preference is to be given to 
the NAFTA process. However, in cases involving certain environmental or sanitary 
and phytosanitary matters, the responding Party can call on the complaining Party 
to have recourse solely to the NAFTA provisions.'" Although these provisions have 
not yet been invoked before a panel, they are the subject of a current dispute 
between the US and Mexico.41 

-16 NAFrA Annex 20022. 
:\7 World Trade Organization, The Results of the Uruguay Round of Multilateral Trade Negotiations, the 

Legal Texts (Geneva: Cambridge University Press, 2003). 
31! General Agreement on Tariffs and Trade, 30 0cl1947, 55 UN.T.S. 187 (entered into force 1 Jan. 1948). 
:w Understanding on the Rules and Procedures Governing the Settlement of Disputes, 15 April 1994, 

Marrakesh Agreement Establishing the World Trade Organization. Annex 2, Final Act Embodying the Results 
01 the Uruguay Round 01 Multilateral Trade Negotiations 353, 331.L.M. 1125, 1226 (1994) [herealter DSU]. 

4" NAFTA Artiele 2005.4. 
41 See in fra. 
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However, lhere were further implications for NAFTA from the existence of 
WTO dispute settlement. The new WTO process had sorne considerable 
advantages over NAFTA dispute settlemenl. The establishment of panels or the 
appointment of panel members could not be delayed." Strict time limits for the 
process were sel." Panel decisions were binding without any subsequent 
negotiating process.'"' There was a structured implementation and if necessary 
retaliation process." And finally, and uniquely, lhere was an appellate process to 
deal with claims of error in law or legal reasoning by panels.'" 

The existence of the new WTO dispute settlement procedures was to have 
a elear impact on dispute settlement under NAFTA Chapter 20. The first case 
between Canada and the US under WTO dispute settlement was a matter on 
which Canada had an exemption under NAFTA (cultural industries), but no 
carve-out under the WTO." The complaining Party, the US, chose the WTO, 
and this seems to have set the standard for future dispute settlement between 
the NAFTA Parties. If WTO dispute settlement is an option, then it is the 
chosen means. 

v. NAFTA Dispute Settlement: An Assessment 

lt is fair to say that none of lhe NAFTA dispute settlement processes has worked 
out as they were intended. The least used process is that of Chapter 20 and to 
that extent, it might be regarded as the least successful. Yet the reasons for 
success or lack of success diHer in lhe case of lhe three different processes. Thus, 
they will each be dealt with separately. 

Chapter 20 

Chapter 20 dispute settlement has been used once between Canada and the US'" 
and twice between Mexico and lhe US." lt was also invoked by Mexico in its 

l~ DSU Article 6.1. 
,) DSU Article 20 . 
• , DSU Artide 16. 
"DSU Artic1es 21-22. 
-10 DSU Article 17. 
,) WTO Panel Report, Canada - Certain MeaíJures Conrerning Pcriodicals, WT /DS31/R 14 March 1997; 

Appellate Body Report. WT /0531/ AB/R, adopted 30 July 1997. 
4< Tariffi Applied by Canada fa Certain U.S.-Origin Agricultural Produds, CDA-95-2008-01, Final Report 

of the Panel, 2 Dec. 1996 [hereafter Agricultural Productsl. 
4" U.S. Sufeguard Actjon Taken 011 Broom Corn Brooms from Mexico, USA-97-2008-Ul), Final Panel 

Report, 1 Jan. 1998; and, Cross-Border Truckins Services USA-MEX-1998-2008-01, Final Report of the Panel, 
6 Feb. 2001 [Cros~-Border Truckingl 
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sugar dispute with the United States, hut no panel was ever set up. The first case 
was brought in 1995 and lhe last in 1998, although lhere have been a number of 
matters that have been the subject of consultations under Chapter 20 wilhout 
any panel being established.'" The infrequency of use of lhe Chapter 20 process 
is, of itself, an indication that lhe NAFTA Parties have not found it to be useful, 
although there are several complicating factors. 

First, lhe US has been involved in each of the NAFTA Chapter 20 cases, and 
it has lost on each occasion. The case involving Canada was initiated by lhe US; 
the two Mexican cases involving the US were initiated by Mexico. There was 
considerable dissatisfaction in lhe US over its loss in lhe Agricultural Products 
case," and implementation of lhe decisions in the two cases brought by Mexico 
have caused considerable difficulty. As pointed out below, the Cross-Border 
Trucking decision is yet to be fully implemented. Thus, lhe US experience with 
Chapter 20 has not been satisfactory." 

Second, allhough lhe reverse selection process for choosing panel members was 
an interesting innovation under NAFrA, it may have contributed to difficulties in 
agreeing to lhe establishment of a roster of panelists for Chapter 20.53 As of lhe end 
of 2009, lhe NAFTA Secretariat web site still did not list a roster of Chapter 20 
panelists allhough lhere are indications lhat a list has been agreed on." 

Third, lhe procedures for appointing panelists do not guarantee that a panel 
will in fact be established. Although Article 2011 provides lhat if a Party fails to 
appoint its panelists, then the panelists are to be selected by lot, it does not 
provide who shall undertake the selection. lt is possibly in the power of the 
national section administering lhe dispute to make lhe selection, but since it is 
the national section of the respondent Party that administers the process, it 
seems unlikely that this section would make a selection if the respondent Party 
had refused to make its own selection. This appears to have been the problem 
in the dispute between the United States and Mexico over sugar. 

Fourth, lhe lack of any structure for lhe implementation of decisions has meant 
lhat even lhough a panel decision has been rendered, lhere is no guarantee lhat 
implementation will occur quickly, if at all. This is highlighted by lhe continuing 
dispute over Cross-Border Trucking." The case arose out of lhe refusal by lhe US 
to implement a NAFTA provision requiring both the US and Mexico to allow 

;o David A. Gantz, Regional Trade Agreements: Law Policy and Pracfice, (Carolina Academic Press: 
Durham, 2009), 143. 

51 See Dale E. MeNeil, "The NAFTA Panel Decision on Canadian Tariff-rate Quotas: Imagining a 
Tarrifying Bargain" (1997) 22 Yale J. Infl L. 345. 

~ See aloo, Gantz, supra note 50, at 143. 
;'1 Under NAFTAArticle 2009, an agreed roster Di 30 names was to be established by 1 January 1994. 
'\4 Canada appointed its ten members of the roster by Order-in-Council 2004-1484 (Vol. 138 Can. 

Gazette Part 1, No. 51, 18 Dec. 2004). Members were appointed for three year terms to take effect upon 
approval of the Free Trade Commission (FTC). Apparently they have been approved by the FrC along 
with roster rnembers from the US and Mexico for a tenn ending 31 December 2009, however there is no 
officia! record of the establishment of the roster. 

5$ Cross-Border Trucking Services, USA-Mex-98-2oo8-01, Final Report of the Panel, 6 Feb. 2001. 
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nation wide cross-border trucking services by January 2000." The dispute also 
included the US preclusion of investment by Mexican firms in US trucking 
companies. Mexico argued before a Chapter 20 panel that the US had violated the 
national treatment and MFN provisions of Chapter 11 and Chapter 12 (cross­
barder services l, as well as specific provisions of Annex 1 providing for such 
obligations. 

The panel found in favour of Mexico in its, however the US has yet to 
implement the panel's report with regards to its Chapter 12 obligations. The 
matter has been the subject of congressional debates, executive orders, and even 
a Supreme Court decision." Mare recently, the US began a pilot program 
granting access to a limited number of Mexican truch in 2007 that was meant 
to last 3 years but was withdrawn after only 18 months in March 2009." 

Fifth, the WTO altemative stands as a contrast. The problems of establishing 
panel s does not exist there; indicative lists of panel members have been 
established and the power of the Director-General to appoint panel members 
has prevented any blocking of panel establishment. The structured process for 
implementation and retaliation has resulted in most decisions being 
implemented, and the US has a more balanced win/loss record in WTO dispute 
settlement. Moreover, WTO panel decisions can be reviewed on appea!. 

All of this means that NAFTA Chapter 20 is not a very attractive dispute 
settlement option in the case of disputes that can be brought befare the WTO. 
Mareover, the WTO al so provides the additional element of elevating 
disputes between the NAFTA Parties to the multilateral level and allowing 
other, non-NAFTA, states to participate as third parties. This appears to have 
been one of Mexico's leading motivations in bringing its most recent 
complaint against the US in the Tuna-Dolphin dispute, with regard to the US 
refusal to certify Mexican tuna as "dolphin-safe", W befare the WTO.'" Faced 
with these considerations, even for those NAFTA disputes that could not be 
taken to the WTO, the WTO process simply highlights the deficiencies of the 
Chapter 20 mechanism. 

;0 Peter J. Caza mías, "The US. - Mexican Trucking Dispute, A Product of a Politicized Trade 
Agreement" (1998) 33 Tex. Int'l 1. J. 349 at 349. 

,- Se€' Elizabeth Townsend, "NAFTA, Mexican Trucks, and the Border: Making Sense of Years of 
International Arbitration, Domestic Debates, and the Recent U.s. Supreme Court Decisjon" (2004) 
Transp. L. J. 131. 

" David A. Gantz, "The Cross-Border Trucking Dispute" North American Consortium on Legal 
Educatian Conference Presentaban, Mexico City, October 2009 (on file with the authors). 

5" WTO Dispute Settlement Body (DSB), Minutes of Meeting ~ Held in the Centre William Rappard 01120 
April 2009, WT/DSB/M/267, 26 June 2009, at para. 79. Mexico stated that beyond the legal 
considerations, the dispute deals with issues with important multilateral implications that had ta be 
resolved at the WTO as many cauntries had indlcated a desire to take part in, the dispute which would 
not be possible under NAFTA proceedings. 

"" United States - MeaslIres concerning the importation, marketing and sale of tuna and tuna prodllcts, 
WT /DS381/ 4, 10 March 2009 [hereafter Tuna-Dolphin dispute]. 
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Chapler 19 

By comparison with Chapter 20, dispute settlement under Chapter 19 has 
functioned relatively effectively. There have been 137 cases brought under 
Chapter 19; 22 against Canada; 97 against the US and 18 against Mexico." The 
decisions in these cases have had an impact on the way that domes tic agencies 
function, and this applies particularly to the Department of Commerce (DOC) 
and the International Trade Commission (ITC) in the United Sta tes. Both 
agencies have had to look again at what they have done. They have had to base 
their decisions on reasoning and not on conjecture. They have had to revise their 
determinations. Thus, the binational panels have had a perceptible impact on 
the process of applying AD and CVO laws in al! three countries. 

Chapter 19 provides an international review of whether a state is applying 
its own law correctly. Such an intrusion into the application of domestic law by 
a binational panel can be seen to raise sovereignty concerns.62 Yet to a large 
extent these panels have been able to function without difficulty, even though 
they involve lawyers from each of the three NAFTA Parties interpreting and 
applying each other' s domestic law. Dissents have been few; in only a limited 
number of cases have there been major differences between panel members, and 
only infrequently have panels divided along national lines." The heated 
political debate in public is not replicated in the privacy of the pane!'s 
deliberations. So, as a collegial decision-making process, the Chapter 19 
binational panel system works wel!. 

This is not to say that the system is without problems. There have been 
concerns about delays in panel appointments, the length of time for panels to 
reach decisions, and the under funding and staffing of the US section of the 
NAFTA Secretaria!." But a more substantive concern has been about the extent 
of the mandate of panels, which has manifested itseH largely in the highly 
politicized Softwood Lumber dispute. 

The concern arises out of the discretion afforded to panels undel' Article 
1904.8, which states that "[t]he panel may uphold a final determination, 01' 

(,1 Sorne oí these cases were terminated before the panel rendered a decision: eight against Canada, seven 
against Mexico, and 47 against the USo The totals abo including pending cases, where, as of December 2009, 
eight are pending against the US, and ane against Mexico. Far a complete list see NAFTA Secretariat, 
"Dedsions and Reports", <http://www.nafta-sec-alena.org/en/DecisionsAndReports.aspx?x=..112>. 

'" Constitutional challenges have been raised in the US though all efforts have failed to date. See David 
A. Gantz, "The United States and Dispute Settlement under the North American Free Trade Agreement: 
Ambivalence, Frustration, and Occasional Defiance" in Cesare PR. Romano, ed., The Sword and the Seales: The 
United States and Infernat/anal Courts and Tribunals (Cambridge: Cambridge University Press, 2009) 356 at 381. 

'" A 2005 study determined that more than 80 percent of panel decisions resulted in unanimous 
rulings regardless of panel member nationality. lbid., at 379. 

l.' See Patrick Macrorr, NAFTA Chapter 19: A Successflll Experiment in Infernatianal Trade Dipsute 
Resolution, (C.D. Howe Institute, Toronto, 2002). Available al <http://www.cdhO\\'e.org/pdf/ 
cornmentary _168.pdf>. 
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remand it for action not inconsistent with the panel's decision."" As a result, a 
type of adjudicative dialogue has emerged between panels and national 
agencies. !n highly politicized disputes this dialogue has turned into what 
Professor Chi Carmody has termed, "conversations of contempt","' where 
tensions have arisen between what a binational panel can do and what a 
national agency must do in response. Moreover, notwithstanding the imposed 
limits, faced with recalcitrant agencies, panels have occasionally done more 
than simply confirm or remand agency decisions." 

In Softwood Lumber, lhe conflict centres on lhe United States contention lhat 
Canadian forest policies, including the fees charged by Canada' s provincial 
governments to private firms to harvest trees on public lands, results in injurious 
subsidization and dumping. In response, lhe United States has applied ADs and 
CVOs on Canadian softwood imports. Litigation has followed on and off since 
1982 tempered muy by negotiated settlements between lhe two governments, lhe 
most recent of which was lhe 2006 Softwood Lumber Agreement.Nl 

The cases before Chapter 19 panels preceding the 2006 Agreement were 
characlerized by acrimony between the DOC's determinations of dumping and 
subsidy and the !TC's final determination of threat of injury,"" on the one hand, 
and the Chapter 19 panels reviewing lhose determinations on the other hand. In 
each of the three instan ces, lhe binational panel s had to remand their decisions 
at least two additional times, with the panel charged with review of the DOC's 
subsidy determination making a total of five remands.'" 

Emphasis added. 
,,, See Clu Carmody, "Continental Conversations: Remand of Binational Panel Decisions Under NAFrA 

Chapter 19" in The Firsf Oecnde ~f NAfTA: The Future of Free Trade in North America ed. Kevin C. Kennedy 
(Ardsley, NY: Transnational Publishers, Ine., 2004) 431 at 453-461. Carmody describes "conversations of 
contempt" in regard to Pun' Magnesium frum Canada (Co/Jcerning the Results vfflle Second Redefermination by tlle 
Department 01 Commeree), USA-CDA-OO-1904-06, 28 Apr. 2003; and HFCS, supra note 24. 

,.: This practice was also found under the CUSFTA, where a binational panel in the Softwood Lum/!t:r 
di~pute issucd a sccond femand dictating a speC"ific result: "Since Commerce has been unable to provlde 
a fationallegal baSIS for él finding that the provincial stumpage programs are specific and in light of thp 
cfficiencv with which lhe Panel review is ¡ntended to resolve these disputes, we therefore remand thls 
is:-,ue to Curnrnerce fur a determinatiun that the provincial stumpage prograrns are not provided to el 

"pcdfic enterprise or inuustry, or grnup of enterprises or industries." Certain Svftwuod LIlmber Pmdlicts 
¡mm Callada (Derisitm of fTlc Panel on Rf'I/If1lldj, USA-92.-1!'!04-0l, 17 Dec. 1993 at 50-l . 

.. , Softwood Lumber Agreement betvveen the Government of Canada and the Government of thl' 
United States, 12 Sept. 2006 (entered into force 13 Oct. 2006), <http://www.international.gc.ca/cicb/ 
softwood / pdfs/SLA-en.pd.f>, (hereinafter as "2006 SLA"). The 2006 SLA wiU be for a term of seven years 
with an option to renew for two additional ycars and indudes, ¡nter alía, the revocatian of the US CVD 
,md AD orders; the retum of O\"Cf $4.5 billion USD in dubes collected by the US sinec 2002; and a rangl' 
of initiatives to enhanee binational cooperabon. See Canada, Foreign Affairs and lnternational Trade 
Canada, "The Canada-U.5. Softwood Lumber Agreement", <http://www.international.gc.ea/controls­
controles ¡ softwood-bois_oeuvre / notiees-avis 1 agreement-aeeord.aspx?lang=eng>. 

"" Under US Jaw, the ITe has to comider a number of faetors in order to determine whether 
eontinued importation of dumped or subsidized goods would cause harm to the domestic industry 
before imposing ADs or CVDs. See l!'! USC Section 1677(7)(F)(i). 

-" See Canada, Foreign Affairs and International Trade Canada, "Softwaod Lumber, Canada's Legal 
Aetions", <http://www.dfait-maeci.gc.ea 1 eontrols-controles 1 softwood -bois_oeuvre 1 notices-avis 1 nafta 
-alena.aspx>. 

2010 
HL~:'~'r~N~Rln 



376 DONALD MCRAE AND JOHN SIWIEC 

In the second panel remand decision with regards to injury, the irritation of 
the panel with the ITC was palpable. In unequivocallanguage, the Panel said: 

The [ITe] has made it abundantly clear to this Panel that it is simply unwilling to accept this 
Panel's review authority under Chapter 19 of the NAFrA and has consistently ignored the 
authority of the Panel in an effort to preserve its finding of threat of material injury. This 
conduct obviates the impartiality of the agency decision-making process, and severely 
undermines the entire Chapter 19 panel review process.71 

The panel then took the significant step of specifically prec1uding the ITC from 
undertaking another analysis of the substantive issues and instructed it to 
determine that the evidence on the record did not support a finding of threat of 
material injury," arguably thereby stretching the limits of Artic1e 1904.8. 

When agencies refuse to act on the remand instructions of a binational panel, 
the panel may feel itself compelled to dictate specific results. This is an extreme 
outcome and one that leaves the binational panel open to the charge that it has 
exceeded its jurisdiction. It is not surprising, therefore, that panels were challenged 
twice under the extraordinary challenge procedure during the latest round of the 
dispute in relation to both reviews of the DOe s determination of subsidy and 
reviews of the ITe s determination of injury. The Extraordinary Challenge 
Cornrnittee (ECC) ultimately upheld the panel's ruling in the latter," and the US 
withdrew its challenge in the former given the advent of the 2006 SLA." 

It is c1ear that, first within the CUSFTA and now within NAFTA, Chapter 19 
has failed to resolve the Softwood Lumber dispute. But in order for Chapter 19 
to do that, the dispute would have had to be essentially about the failure of the 
US to apply its own law properly. Softwood Lumber is not about that, or least 
not just about that. The Softwood Lumber issue is in large part political and 
relates to differences in forest management in the two countries and the power 
of lobby groups, particularly in US domestic political processes in the 
implementation of international obligations. It is no wonder that a negotiated 
settlement has been the outcome of every round of disputes followed 
immediately by a renewal of fresh investigations upon their expiration." 

71 Certain Softwood Lumber Products from Canada: Final Affinnafive Threat olInjury Defennination (Second 
Remand Decision afthe Pane!), USA-CDA-2002-1904-07, 31 Aug. 2004, at 3. Moreover, a concurring panelists 
added: " ... for the Panel to postpone finality by issuing yet another open-ended remand instruction to the 
[ITe] would be to allow the Chapter 19 process to become a mockery and an exercise in futility." [bid,. at 12. 

n ¡bid., at 7. 
7.1 Certain Softwood Lumber Producfs from Ca1Ulda, ECC-2004-1904-01USA, 10 Aug. 2005. Moreover, the 

ECC held that, in rare circumstances, NAFTA Chapter 19 panels could remand determinations with 
specific instructions to the appropriate U.S. agency. ¡bid., at 44-49. 

74 Canada, Foreign Affairs and Intemational Trade Canada, "Softwood Lumber, Canada's Legal Actions", 
<http://www.dfait-maeci.gc.ca/controls-controles / softwood-bois _ oeuvre / notices-avis / nafta -alena.aspx>. 

7.\ For a comprehensive overview of the dispute, see Ian Sanford, "Determining the Existence of 
Countervailable Subsidies in the Context of the Canada-United States Softwood Lumber Dispute: 1982-
2005" (2005) 43 Can. Y.B. Int'l 1. 297¡ and, David Quayat, uThe Forest for the Trees: A Roadmap to 
Canada's Litigation Experience in Lumber IV" (2009) 12 J.I.E.L. 115. 

2010 
HIcEN'TENA·R,o 



NAFTA DISPUTE SETTLEMENT: SUCCESS OR FAILURE? 377 

Thus, the lofty goal of having Chapter 19 resolve Softwood Lumber was 
perhaps always overly ambitious given the politically charged context of 
Canadian softwood lumber exports. Any future solution may have more to do 
with an increasingly integrated cross-border lumber industry, the increasing 
parity of the Canadian and US dollars, and changes in the structure of forest 
management in Canada. In the short term, however, Canadian softwood lumber 
will continue to be an easy target for US trade remedies. Ralher lhan pointing to 
a failure in the Chapter 19 process, the Softwood Lumber dispute seems to 
indicate that legal mechanisms can prove impotent when faced with highly 
politicized disputes that may be better resolved through diplomatic processes. 

Putting aside Softwood Lumber, there is one respect in which the Chapter 
19 process has no! been successfu!. This is in relation to the extraordinary 
challenge process. Resort to the extraordinary challenge process has always 
been controversia!. When the US lodged the first challenge under the 
CUSFTA," some argued that it was an improper use of the process. 
Challenges were supposed to be extraordinary. It was not supposed to be a 
back door means to appea!." 

However, the grounds for an ECC to intervene are limited and the chances 
of a challenge committee finding in favour of the petitioner are slim. This itseH 
crea tes a potential problem. If challenge committees always uphold claims 
against the panel, the panel process would lose credibility. If challenge 
committees never uphold a claim, then there is a danger that the challenge 
process itseH willlose credibility. This is the risk confronting the ECC process. 

The use of lhe ECC process in respect of Softwood Lumber has already been 
discussed. But lhe problem is not limited to that dispute. Two challenges in 
other areas highlight the credibility problem of the ECC process. In the firsl, the 
Committee rejected the petition even lhough it considered that the dissenting 
panel member had been correct." In the second case, the Committee found that 
the Panel had manifestly exceeded it powers and that this had affected its 
decision, but sin ce the panel's action did not threaten the integrity of the 
binational panel process, the Committee rejected the petition." As a result, in 
both cases agencies had to accept remand decisions that independent review 
bodies had said were flawed. This does nothing to encourage respect by 
agencies for the process or public confidence in it. 

In our view, the right to challenge a panel' s decision should not be limited 
to the existing misconduct or egregious error standard. Those grounds can 
remain, but an appeal should also be allowed where the panel has erred in its 

7" Fresh, Chilled, or Frozen Pork from C4Ilada, ECC-91-1904-01 USA, 14 June 1991. 
T' In fad, one ECC has cornmented that the process is ¡ntended to act as a "safety valve in those 

extraordinary circumstances where a challenge is warranted to uphold the integrity of the binational 
process." Live Swine Fmm Canada, ECC-1993-1904-01USA, 8 April1993 at 8. 

-, Gray Portland Cement and Clinker from Mexico, ECC-2000-1904-01USA, 30 Oct. 2003. 
7" Pure Magnesium ¡mm Canada, ECC-2003-1904-01 USA, 7 Oct. 2004. 
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interpretation of the domestic law of the country whose agency's decision is 
being reviewed and the tribunal should not have to demonstrate a threat to 
the integrity of the panel process. A decision of a panel tested by an appeal 
should have more credibility in the eyes of a domestic agency, which might 
eliminate some of the "conversations of contempt" between panels and 
agencies. 

Chapler 11 

It is beyond the scope of this paper to provide a comprehensive assessment of 
the Chapter 11 dispute settlement process, but certain points can be noted. 

Granting as it does rights to investors to sue the NAFTA Parties directly, 
Chapter 11 has been controversial within the territories of each of the NAFTA 
Parties. The fact that a NAFTA government may have to compensate foreign 
investors for action it has taken to achieve environmental objectives has been a 
particular cause of concern, in part because of apprehension about a legislative 
chill in respect of matters otherwise regarded as in the public interest."' As a 
result, challenges have been made in the domestic courts of both Canada and 
the United States to the constitutionality of investor-state dispute settlement 
under Chapter 11."' Similar questions have been raised in Mexico." 

In terms of use, dispute settlement under NAFTA Chapter 11 has been a 
success. There have been 26 claims brought against Canada, 16 against Mexico 
and 19 against the US."' The fact that claims have been brought against Canada 
and the United States has been somewhat of surprise for the two countries, 
which largely anticipated that the claims would be against Mexico. The 
volume of claims under NAFTA Chapter 11 must also be considered against 
the broader background of a burgeoning of investor-state claims under 
bilateral investment agreements and other arrangements providing for such 
claims. The jurisprudence of these tribunals is referred to frequently by 
Chapter 11 tribunals and the same occurs in reverse. Indeed, early success in 
NAFTA Chapter 11 claims may have been a catalyst for some of the increase 
in investor-state claims more generally. 

8" See Julie Soloway, NAFTA's Chapter 11: Investor Profecfion, Integration and the Public Interest 
(Institute fOT Research and Public Poliey, Montreal, 2003), <http:/ I www.irpp.org/choices/archive 
/ vo19no2. pdf>. 

" Council of Canadians v. Canada (Attorney General), 2006 CanLIl 40222 (ON c.A.). See also David 
Schneiderman, "Invesbnent Rules and the New Constitutionalism" (2000) 25 Law & SOL lnquiry 757. 

'2 See Santiago González-Luna, "Constitutional Challenges to NAFTA Chapter 11: A Mexican 
Perspective" in The Firsf Decade o/NAFTA: The Future ofFree Trade in North America ed. Kevin C. Kennedy 
(Ardsley, NY: Transnational Publishers, Inc., 2004) 279. 

" These totals inelude cases at varying stages of the arbitral process, ineluding cases that have been 
withdrawn or inactive. See <http://wvvw.naftaelaims.com/>. 
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Although lhe existence of the Chapter 11 process has been controversia!, 
there has been less controversy over the operation of that process. It is seen as 
time consuming and expensive, but over time a generalized pattern of practice 
in the process is emerging. Nevertheless, some particular concerns have arisen. 
Two will be mentioned here. 

First, although there is no appeal from the decision of a Chapter 11 tribunal, 
there is a limited form of review in accordance with the terms of the ICSIO ar 
Additional Facility Rules ar the UNCITRAL rules, which can be judicially 
reviewed in the place of arbitration. In the Metalclad case, this meant review 
under law of lhe Province of British Columbia as the seat of the arbitration." In 
the review process, the British Columbia court overlurned part of the decision 
of the tribunal, leading to concerns that domestic courts in Canada might take 
an overly intrusive role in reviewing decisions of NAFTA Chapter 11 tribunals. 
This led the UPS tribunal to refuse to select a place of arbitration in Canada, 
even though it was a case brought against Canada, opting instead far 
Washington, O.e. as the place of arbitration and thereby avoiding any question 
of judicial review in Canadian courts." However, subsequent attempts to have 
Canadian courts overlurn decisions of NAFTA Chapter 11 tribunals have not 
been successful and later Chapter 11 tribunal s have selecled Canadian 
jurisdictions as the place of arbitration.'" 

Second, under Article 1131(2), any interpretation of a provision of the 
Agreement by the FTC is binding on a Chapter 11 tribunal. In August 2001, the 
Commission adopted an interpretation of Article 1105(1) relating to the 
minimum standard of treatment to the effect that this standard was the same as 
the minimum standard of treatment under customary internationallaw."' At the 
time that it issued this interpretation, the question of the interpretation of Article 
1105 was befare a Chapter 11 tribunal and Article 1105 had been invoked in 
other claims. 

The tribw1al in Pope & Talbot took the view that although it did not have to 
decide the maller, it would have lhe authority to determine whelher in issuing the 
interpretation the Commission had exceeded its powers.AA In fact, the tribunal was 
inclined to the view lhat what the Commission had done was to seek to amend the 
Agreement, something lhat as a Commission it did not have the power to do." 
Subsequent tribunals have not gone so far, preferring instead lhe approach of the 

<" Mexicfl ". Meta/efad Corp., 2001 BeSe 664. Available at <http://ita.law.U\"¡cca/documents/ 
:vJdaclad--BCSCReview.pdf>. 

" United Pared Servire of Ameriea lile. P. Canada, UNUTRAL (NAFTA). (Order on the Place of 
Arbitration, 17 Oct. 2001). Available at <http://www.naftaclaims.com/.>. 

'" See C/¡l'/l1fum Corr'_ '1'. Cnnada, UNCTTRAL (NAFTA), (Procedural Order No. 1, 21 Jan. 200!:!) where 
OttClwa, OntClrio was chosen as the place ()f arbitration. 

,- NAf-TA Free Trade Commission, "Nnte~ oi Interpretation of Certain Chaptcr 11 Provi:.ions", 31 
July 2001. AVililable at <http://www.international.gc.ca/trade-agrcements-accords-commerciaux/ disp­
dlff / NAFTA-lnterrr.aspx?lang=en>. 

-c Pope t;- Tlllbof lne. e'. Canada, UNClTRAL (NAFTA), (Award in Respect of Damages, 31 May 2002). 
,'o fllid., at para. 47. 
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ADF tribunal that NAFTA Chapter 11 tribunals should accept and not look berund 
interpretations of the Agreement made by the FTC.'" 

Institutionallnadequacy 

A long-standing criticism of the NAFTA dispute settlement process has been 
directed at the inadequate institutional support provided to the Chapter 19 and 
20 panels. Much of the criticism stems from the fact that an independent trade 
secretariat was not created alongside the NAFTA similar to the secretariats 
established by the labor and environmental side agreements." In fact, an 
independent trade secretariat was originally agreed upon by the Parties to be 
based in Mexico City with equivalent staff and funding as the Dallas-based 
Labor Secretariat and the Montreal-based Environrnental Secretaria!." The trade 
secretariat was never formally established, however, due primarily to the US 
failure to provide funding.93 

The tripartite secretariat is often seen as part of the reason for problems 
with dispute settlement, inc1uding delays in the panel selection process and 
the panel proceedings themselves. It is also seen to provide insufficient 
support for the FTC in administering its treaty functions." Moreover, the 
secretariat is not completely independent of the NAFTA Parties. Although it 

o,) ADF Group Inc. v. Uníted States, ICSID Case No. ARB(AF)jOO/l (NAFTA), (Award, 9 Jan. 2003) at 
para. 171. Contrast with Mondev lnternational Ud. v. Unífed Sta tes of America, ICSID Case No. 
ARB(AF)j99/2 (NAFTA), (Award, 11 Oct. 2002) at paras 119-121, 125; where the panel did not see an 
issue of incorporating the FTC Interpretive Note. See also Guillermo Alvarez Aguilar & William W. Park 
uThe New Face of Investment Arbitration: NAFTA Charter 11" (2003) 28 Yale J. Int'} L. 365 who condude 
that allowing the FTC to engage in de jacto amendment of the NAFTA would jeopardize the stability of 
investor protection, and in sorne instances might provoke arbitrator disregard of FTC interpretations. 

41 North American Agreement on Labor Cooperation, Washington, Ottawa, Mexico City, 14 Sept. 
1993, (1993) 32 I.L.M. 1499 (entered into force 1 Jan. 1994); and, North American Agreement on 
Environmental Cooperabon, Washington, Ottawa, Mexico City, 14 Sept. 1993, (1993) 32 I.L.M. 1480 
(entered into force 1 Jan. 1994). 

n See J. Ernesto Grilava & Patrick T. Brewer, "Monitoring and Managing North American Free 
Trade: The Administrative Bodies of the North American Free Trade Agreement" (1994) 2 San Diego 
¡ust. J. 1. 

", [bid., at 2. US support for its nationaI section secretariat remains an issue. Gary Clyde Hufbauer & 
Jeffrey J. Schott, "Dispute Settlement Systems" in NAFTA Revisited: Achievements and Challenges 
(Washington D.C: Peterson Institute for Intemational Economics, 2005) at 249. 

~. See ¡bid.; Sidney Picker, Jr., "NAFTA Chapter Twenty ~ Reflections on Party-to-Party Dispute 
ResoIution" (1997) 14 Ariz. J. InfI & Comp. L. 465; David A. Gantz, "Government-to-Government 
Dispute Resolution Under NAFTA's Chapter 20: A Commentary on the Process" (2000) 11 Am. Rev. Int'l 
Arb. 481; Canada, The Senate, Standing Senate Committee on Foreign Affairs, "Uncertain Access: The 
Consequences of US. Security and Trade Action for Canadian Trade Policy (Volume 1)" in Report 01 the 
Standing Senate Committee on Foreign Allairs (June 2003); and, Canada, House of Commons, 
Subcommittee on International Trade, Trade Disputes and Investment, "Dispute Settlement in the 
NAFTA: Fixing an Agreement Under Siege" in Report 01 the Standing Committee on Foreign Affairs and 
[nternational Trade, (May 2005). 
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is formally accountable to the FTC, that body is itseH a political institution 
composed of the respective trade ministers of each of the Parties. This may be 
contrasted with the independence exercised by the WTO Secretariat." Under 
the DSU, the role of the WTO Secretariat is explicitly outlined as assisting 
panels with the legal, historical and procedural aspects of matters dealt with, 
as well as providing secretarial and technical support." 

Nonetheless, calls for institutional improvement in NAFTA have to be 
considered in the broader context of NAFTA as a free trade agreement. While a 
single secretariat may make sense with regard to administering dispute 
settlement, the NAFTA Parties have no present desire to create a supranational 
institution. In fact, transforming the secretariat into a single secretariat runs the 
risk of changing NAFTA into a different kind of agreement. As such, it is part of 
a debate about a much bigger issue - whether NAFTA should remain as a free 
trade agreement or develop in the future into a customs union. 

VI. The Interrelationship of WTO and NAFTA 
Dispute Settlement Processes 

There is no doubt that the existence of the WTO dispute settlement process 
has had a considerable impact on dispute settlement under NAFTA Chapter 
20. It has also had an impact under NAFTA Chapter 19, although there the 
situation is somewhat different. In the case of NAFTA Chapter 20, in many 
instan ces the WTO simply provides an alternative forum. Sorne disputes 
could be brought under either the WTO or NAFTA. As we ha ve pointed out, 
where that option is available, claiming parties have elected to use the WTO 
process. In the case of Chapter 19, there is no real overlap of jurisdiction with 
the WTO. Chapter 19 panels review agency determinations to see if they 
comply with the domestic law of the importing Party. A WTO panel 
determines whether the domestic law of a WTO Member is in accordance 
with its WTO obligations." 

The interrelationship between Chapter 19 and the WTO processes was 
highlighted in the Softwood Lumber dispute where parallel to Chapter 19 
reviews of the determinations of the DOC and the !TC, challenges were brought 
in the WTO to the substance of the domestic law that the Chapter 19 panels were 
reviewing. The DSU enables WTO Members to challenge preliminary agency 

", David A. Gantz, "GovernmenHo--Government Dispute Resolution Uncler NAFTA's Chapter 20: A 
Comrnentary on the Process" (20DO) 11 Am. Rev. Int'} Arb. 481 at 51l. 

% OSU Article 27. 
47 DSU Article 3.3 sta tes that the WTO dispute settlement procedures are designed to provide 

"prompt settlement of situations in which a Member considers that any benefits accruing to it directly or 
indirectly under the covered agreements are being impaired by measures taken by another Member". 

2010 
HJc"i<:NTEÑ;RIO 



382 DONALD MCRAE ANO JOHN SIWIEC 

decisions of another Member as well as that Member' s law before the law has 
been invoked.98 As a result, Canada was able to challenge the ITC and DOCs 
final determinations on injury, subsidy and dumping, and the DOCs 
preliminary determinations on dumping and subsidy." The decisions of WTO 
panels then had implications for the next phase of agency determination and 
Chapter 19 review. Canada was also able to challenge U.s. legislation related to 
Canadian softwood lumber producers. lOO 

While the strategy of using both WTO dispute settlement and the Chapter 
19 process at the same time is perfectly consistent with both agreements, it 
results in considerable complexity.lOl In the case of Softwood Lumber, the use of 
both proceedings did not help to resolve the dispute, though litigation 
exhaustion may have contributed to the temporary solution of the 2006 
Softwood Lumber Agreement. In fact, use of the two avenues of dispute 
settlement spurred further litigation. In trying to comply with a WTO pane!' s 
ruling that its finding of threat was unsubstantiated/" the ITC in fact 
determined a fresh finding of threat of injury. "" As a result, the ITC took the 
view that the previous finding of the NAFTA Chapter 19 paneP04 was rendered 
inapplicable, as it had been based on a pre-WTO ruling finding of threat. 

Canada challenged the rTCs new finding of threat at the WTO where the 
WTO compliance panel originally upheld the determination.105 The Appellate 
Body, however, found that the panel had failed to perform a rigorous analysis 
of the ITCs new threat finding and reversed the pane!'s condusions.106 As the 
Appellate Body did not rule on the legality of the ITC s new finding of threat 
due to a lack of sufficient information,'" it did not comment on NAFTA Chapter 

9~ In United States - Measures Treating Export Restraints as Subsidies WT /DS194/R, adopted 23 Aug. 
2001 Canada challenged the mere existence of US measures that it claimed required treatment of export 
restraints as subsidies, rather than their application in a particular case. 

9'J WTO Panel Repart, United $tates - Preliminary Determinations with Respect lo Certain Softwood 
Lumber [rom Canada, WT /DS236/R, adopted 27Sep!. 2002. 

lOO WTO Panel Report, United States - Continued Dumping and Subsidy Offset Act 012000 (US - Offset 
Act (Byrd Agreement)), WT /DS217 /R, WT /DS234/R, adopted 27 Jan. 2003, modified by Appellate Body 
Report, WTDS217 / AB/R, WT /DS234/ AB/R. 

lOl Joost Pauwelyn, "Adding Sweeteners to Softwood Lumber: The 'WTO-NAFTA 'Spaghetti Bowl' is 
Cooking" (2006) 9 J.I.E.L. 197. 

HO:> WTO Panel Report, United States - Investigation 01 the Intemational Trade Commission in Sojtwood 
Lumber from Canada, WT / 05277 / R, adopted 26 April 2004. 

11,1 Intemational Trade Cornmission, "WTO Dispute Settlement Proceeding Regarding Investigation 
of the International Trade Commission in Softwood from Canada", US Federal Register 36687, 24 
June 2005. 

104 See Certain Softwood Lumber Products from Canada: Final Affirmative Threat of Material Injury 
Determinaiton, USA-CDA-2002-1904-07, 5 Sept. 2003 and subsequent remand decisions. 

105 WTO Panel Report, United States - Investigation 01 the Intemational Trade Commission in Softwood 
Lumber from Canada - Recourse to Article 21.5 of the DSU by Canada, WT /05277 /RW. 

106 WTO Appellate Body, United States - Investigation 01 the lnternational Trade Commission in Softwood 
Lumber from Canada - Recourse to Article 21.5 01 the DSU by Canada, WT /DS277 / AB/RW, adopted 9 May 
2006, at para. 138. 

1107 Ibid., at paras 159-61. 
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19 proceedings. In the end, the results of dispute settlement were somewhat 
inconclusive and al! related litigation was ultimately terminated before the 
entry into force of the 2006 SLA. 

The more diffieult problem, however, arises where decisions of NAFTA 
panels and WTO panels come into conflict. This could occur, for example, where 
a NAFTA panel rules on a matter that is subsequently brought before WTO 
dispute settlement or vice versa. In such a case, the potential for conflicting 
NAFTA and WTO panel decisions could arise. In principIe, under NAFTA this 
should not occur. NAFTA Article 2005 is meant to ensure that cases are brought 
in either one forurn or the other, but not both. But while that article would 
govern if the matter were to be raised before a NAFTA panel, it is not clear that 
a WTO panel would give effect to a provision of that nature in an agreement that 
was not a WTO covered agreement. In Mexico-Soft Drinks, the Appellate Body 
left this issue open and did not take a position on whether it would give effect 
to NAFTA Article 2005 if the issue were to be directly before it.W

' 

The current Tuna-Oolphin dispute between the US and Mexico may resuIt in this 
issue being confronted directly:'" The case represents the first time that a NAFTA 
party has invoked the choice of forum clause under NAFTA Chapter 20. According 
to NAFTA Article 2005.4, disputes pertaining to matters arising under the WTO 
Agreement and the standards-related provisions of the NAFTA that concem human, 
animal, or plant life or health of the environrnent and raise factual issues regarding 
the environrnent or conservation, would be heard, at the responding party's 
discretion, solely under NAFTA' s dispute settlement procedures. Oespite the US 
objections that the Tuna-Dolphin matter shouId be heard under NAFTA Chapter 20 
proceedings,1lO the OSB nevertheless agreed to establish a panel in accordance with 
Mexico's request.'" The US has now requested consuItations under NAFTA Chapter 
20.'" As a resuIt, it is possible that there will be panel proceedings on the same matter 
under both the WTO and NAFTA. 

There has been little jurisprudence in the WTO on how conflicts between 
the WTO and regional trade agreements are to be dealt with. In Argentina­
Poultry, a panel rejected the argurnent that since the matter had already been 
ruled on by a Mereosur'" tribunal it could not be eonsidered by the WTO 

lL" WTO Appellatp Bocly Report, Mexico - Tax Measures 011 Soft Drinks and Ofher Beverages, 
WT IDS3081 AsiR, adopted 24 Ma"h 2006. 

"''1 Supra, footnote 59 and accompanying texto 

111> WTO DSB, Minutes o[ Meeting - Held in the Centre William Rappard 011 20 April 2009, 
WT/DSB/M/267, 26/une 2009, at para. 77. 

JJt [bid., at para. 8I. 
LL: Offiee of the United Sta tes Trade Representative, "United Sta tes lnitiates NAFTA Dispute with 

Mexico over Mexico's Failure to Move Its Tuna-Dolphin Dispute fmm the WTO to the NAFTA", 
November 2009, <http://www.ustr.gav/about-us/ press-office/ press-releases/2009 /november / united­
sta tes-initiates-nafta -dis pu te-mexi co-over> . 

JjJ Argentina-Brazil-Paraguay-Uruguay: Treaty Establishing a Comman Market (Mercado Comun 
del Sur, Art. 1, or "Mercosurl/), 26 MaTch 1991, (1991) 30 I.L.M. 1041 (entered into force 31 Dec. 1994) falso 
known as the "Treaty of Asunción"]' 
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panelY' It did not accept Argentina' s claim that in bringing the case Brazil 
had not aded in good faith or that Brazil was estopped by the existence of the 
Mercosur ruling.'" However, Mercosur contains no "fork in the road" 
provision such as NAFTA Article 2005. 

In Mexico-Soft Drinks both the panel and the Appellate Body refused to 
accept the argument that a WTO panel should decline jurisdiction because the 
matter before it was properly a matter for NAFTA.m However, in that case, 
Article 2005 was not invoked by the respondent Mexico. More recently, in 
Brazil-Tyres the Appellate Body ruled in a way that placed Brazil in a position 
where compliance with a ruling of a Mercosur tribunal would place Brazil in 
violation of its WTO obligations. m 

What the WTO jurisprudence does suggest, then, is that the WTO asserts 
priority over regional trade agreements. WTO obligations must be 
performed, even if that places a WTO Member not in compliance with its 
obligations under a regional trade agreement. In this light, notwithstanding 
the fact that the Appellate Body left the matter open in Mexico-Soft Drinks it 
seems doubtful that the Appellate Body would give effed to NAFTA Article 
2005 if that had the result of potentially leaving a WTO Member with no 
recourse under the WTO in the case of an allegation of a violation of a WTO 
provision. 

This potential for conflict in decisions between the WTO and regional 
trade agreements and the possibility of consequential forum shopping has 
led to suggestions that a forum non conveniens principie be adopted in the 
WTO. Joost Pauwelyn and Luis Eduardo Salles have proposed a "natural 
forum" approach for determining which body should deal with a dispute in 
the event of competing jurisdictions."" In the WTO context, attention might 
also be given to the role of GATT Article XXIV in dealing with recognition by 
WTO panels of decisions by tribunals set up under regional trade 
agreements.'" Although in the past NAFTA Chapter 20 has received little use 
by the parties, the fact that in recent years the issue of the relationship 
between Chapter 20 dispute settlement and WTO dispute settlement has 
arisen !wice, suggests that it is an issue tha! may be of longer-term 
significance for NAFTA. 

"4 WTO Panel Report, Argentina ~ Poultry Anti-Dumping Duties, WT IDS241 / R, adopted 19 May 
2003. 

115 [bid" at paras 7.33-7.42. 
116 Mexico - Softdrinks, supra note 106 at paras. 3-4 and 54-55. 
117 WTO Appellate Body Report, Brazil - Measures Affecting Imports of Retreaded Tyres, WT /D5332 

/ AB/R. adopted 17 Dec. 2007. 
118 See Joost Pauwelyn & Luiz Eduardo Salles, "Forum Shopping Before Intemational Tribunals: 

(Real) Conceros, (Im)Possible Solutions" (2009) 42 ComeU In!'l L.). 77. 
llq GATT Artiele XXIV (4) states that: 
The contraetiog parties recognize the desirability oi increasing freedom of trade by the 

development, through voluntary agreements, of doser integration between the economies of the 
countries parties to such agreements. They also recognize that the purpos 
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VII. Conclusions 

NAFTA dispute settlement did not turn out the way the negotiators might have 
intended. Chapter 20 has been almost moribundo Chapter 19 has not been able 
to resolve the softwood lumber issue, and Chapter 11 emerged as a key dispute 
settlement provision engaging both Canada and the United States and not just 
Mexico. In light of this, although it is probably a generous assessment, dispute 
settlement under NAFTA might be regarded as a qualified success. Particularly 
under Chapters 11 and 19, the mechanisms set up under NAFTA have provided 
a forum for the resolution of a relatively large number of disputes, and in that 
sense they have fulfilled a need. Moreover, it is difficult to assess whether 
Chapter 20 is failing to fulfill a need because the WTO dispute settlement 
process to a certain extent supplanted it. 

While we doubt whether the NAFTA parties are likely to engage in any 
significant amendment to any of these processes in any event, on balance we are 
not convinced that changes to the existing processes would make any 
significant difference to the way they function. As we pointed out earlier, in 
respect of Chapter 19 sorne improvement could be made by changing the 
extraordinary review process into a fully-fledged appeal process although it 
could change a process from something that is rarely used to something that is 
used with regularity. The experience of the WTO Appellate Body suggests that 
if appeal processes exist they will be resorted to routinely. 

The change from a secretariat based on national sections to a single 
independent body would certainly have sorne advantages. It could provide a 
common secretariat for Chapter 11 disputes although the use of ICSID and 
recently more frequently the PCA, means the lack of a NAFTA secretariat for 
these disputes is not a major problem. However, it is possible that if such a 
secretariat had existed a Chapter 20 panel would have been established in the 
sugar dispute between Mexico and the USo But, even if that had occurred, it is 
not elear that this would have ended that matter. As both the Cross-Border 
Trucking and the Softwood Lumber disputes demonstrate, the legal processes of 
NAFTA are not a panacea for highly politicized disputes where lack of elarity in 
legal interpretation is not what fundamentally drives the dispute. 

In any event, as we have pointed out, the question of a united, independent 
secretariat is part of a broader discussion of the nature of NAFTA as a free trade 
agreement and any future it may have as a different kind of institution. Unless 
there is a dramatic increase in the use of the Chapter 20 mechanism, it seems 
unlikely that the needs of Chapter 20 dispute settlement would alone justify the 
development of a single NAFTA secretariat. And Chapter 19 dispute settlement 
(apart from Softwood Lumber) has generally functioned well notwithstanding 
the inadequacy of the secretariat arrangements. 

Finally, in our view, the challenge ahead for NAFTA dispute settlement in its 
next 15 years, primarily in relation to Chapter 20 and partly concerning Chapter 

2010 
BIc-~.N'I·f:ÑAR10 



386 DONALD MCRAE AND JOHN SIWIEC 

19, is one that confronts all regional free trade agreements. This is to reconcile 
overlaps with WTO dispute settlement and determine how conflicts are to be 
avoided or resolved. In this regard, the matter is less in the hands of the 
institutions of the regional free trade agreement and more in the hands of the 
dispute settlement bodies of the WTO. 
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