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How can my company be a government contractor
if we do not even have a contract? 

June 20, 2011

By Angelique Lyons
Tampa and Port St. Lucie, FL, Offi ces

The Offi ce of Federal Contract Compliance Programs has long held that a company 
without a federal contract can be a government contractor if it operates as a “single 
entity” with a subsidiary, parent or other entity that is a federal contractor. But a re-
cent case expanded that principle to a situation in which neither entity was a federal 
contractor by itself.

In OFCCP v. Manheim Auctions, Inc., an Administrative Law Judge held that the 
two companies were suffi ciently related to be a single entity, and therefore that their 
employees and federal contracts had to be aggregated for purposes of establishing 
coverage. Manheim Auctions, Inc., had 50 or more employees but no federal con-
tracts. Its subsidiary, Manheim Auctions Government Services, LLC, had federal 
contracts worth $50,000 or more but fewer than 50 employees. Neither company 
thought it was a covered contractor because separately neither company met the 
jurisdictional requirements, but when treated as a single entity, the companies were 
covered.

Having been found to operate as a single entity, both companies are jointly and in-
dividually liable for meeting the affi rmative action plan and recordkeeping require-
ments under Executive Order 11246, Section 503 of the Rehabilitation Act of 1973, 
and Vietnam Era Veterans’ Readjustment Assistance Act.  

In determining whether a company is a single entity suffi ciently related to another 
company, the OFCCP will analyze the following fi ve criteria: (1) common owner-
ship; (2) common directors or offi cers; (3) de facto exercise of control; (4) unity of 
personnel policies emanating from a common source; and (5) dependency of opera-
tions. 

The ALJ found that Manheim Auctions and the Government Services subsidiary 
had common directors and offi cers; that Manheim had de facto control because it 
managed the funding of the subsidiary; that the two entities had the same human 
resources department, were treated as a single company for purposes of determining 
employee seniority, and shared EEO-1 reporting; and that Manheim provided offi ce 
space, information services and promotional assistance to the subsidiary.

EDITOR IN CHIEF
Robin Shea
Winston-Salem, NC

CHIEF MARKETING 
OFFICER
Victoria Whitaker
 Atlanta, GA

CHAIRS, AFFIRMATIVE ACTION 
PRACTICE GROUP
Cara Crotty, Columbia, SC
Angelique Lyons, Port St. Lucie, FL



Companies should examine their relationships with their parents and subsidiaries to evaluate whether hidden 
coverage exists that would impose liability under the affi rmative action laws. 

If you have any questions about this Notice, please contact any member of Constangy’s Strategic Affi rmative 
Action practice group, or the Constangy attorney of your choice.

Constangy, Brooks & Smith, LLP has counseled employers on labor and employment law matters, exclusively, since 1946. 
A “Go To” Law Firm in Corporate Counsel and Fortune Magazine, it represents Fortune 500 corporations and small 
companies across the country. Its attorneys are consistently rated as top lawyers in their practice areas by sources such 
as Chambers USA, Martindale-Hubbell, and Top One Hundred Labor Attorneys in the United States, and the fi rm is top-
ranked by the U.S. News & World Report/Best Lawyers Best Law Firms survey. More than 130 lawyers partner with clients 
to provide cost-effective legal services and sound preventive advice to enhance the employer-employee relationship. Offi ces 
are located in Alabama, California, Florida, Georgia, Illinois, Massachusetts, Missouri, New Jersey, North Carolina, South 
Carolina, Tennessee, Texas, Virginia and Wisconsin. For more information, visit www.constangy.com.
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