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CARRCLL ANESTHESI A ASSOCI ATES, P.C. v. ANESTHECARE, | NC. et
al .

A98A1562.
COURT OF APPEALS OF GEORG A
234 Ga. App. 646; 507 S.E 2d 829; 1998 Ga. App. LEXIS 1324;
98 Fulton County D. Rep. 3713

Cctober 6, 1998, Deci ded

PRI OR HI STORY: [***1] Torti ous of its five certified registered nurse
i nterference with contract and anest hetists ("CRNAs"), CAA had
busi ness relations. Coweta Superior executed enpl oynent agreements. These
Court. Before Judge Lee. enpl oynent contracts cont ai ned

post - enpl oyment covenants prohibiting
DI SPOSI TI ON: Judgnent reversed. the CRNAs from practicing as nurse

anesthetists within varying radii of

Tanner for up to a two year period. 1
COUNSEL: J. Hue Henry, Christopher L. Not wi t hst andi ng t hese non- conpet e

Casey, for appellant. covenants, [***2] when four of the

CRNAs left CAA and comrenced their
d ass, MCullough, Sherrill & Harrold, enpl oynent W th Anest heCar e in
Geoffrey H Cederholm for appell ees. Novenber and Decenber 1993,

Anest heCare executed indemnification
JUDGES: Judge Har ol d R. Banke. agreements with each of them Each

Johnson, P. J., and Smith, J., concur. "I ndemi ty Agreenent " expressly
recited that it was "in consideration
OPI NION BY: Harold R Banke of the execution of the enploynent
contract with AnestheCare." According
OPl NI ON to Roger Bigham a principal owner of
Anest heCar e, Anest heCare's | egal
[ *646] [**831] Judge Harold R counsel reviewed the indemification
Banke. agreenments before they were executed.
2
Carroll Anesthesia Associates, P.C

("CAA") sued AnestheCare, Inc., Cell 1 These four CRNAs were
Saver, Inc. d/b/a AnestheCare, David Patricia  Marshall, Jacquel i ne
Laguardi a, Paul Duso, and Roger Bi gham Pieratti, Joyce M ddl ebrooks, and
(col lectively " Anest heCare") . CAA Mark  Schnitz. Two  contracts
appeals the summary judgnent awarded specified a five mle radius and
to AnestheCare. an ei ghteen nonth post-enpl oynent
peri od. Anot her contract
CAA and AnestheCare were business speci fied a twenty-five mile
conpetitors vying to supply anesthesia radius and an eighteen nmonth term
services to the Tanner Medical Center while the fourth one provided for
("Tanner") area. For a nunber of a thirty-five mle radius and a

years, CAA  enjoyed an excl usi ve two year period.
contract with Tanner and remmined the 2 Each indemity agreenent

primary provider until 1993. Wth each provi des "WHEREAS, [nane of CRNA]
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and Cel | Saver, I nc. d/b/a Al though t he CRNAs knew this
Anest heCar e (" Anest heCar e") arr angenent woul d viol ate t he
desire to ent er into an non- conpete agreenent, they relied
enpl oyment agreenent . . . and upon the indemification agreenent in
WHEREAS, [nane of CRNA]'s current accepting that risk and upon |egal
enpl oyer, H. G lbert Mddox, Jr., advice provided by AnestheCare that
M D./ Carroll Anesthesia the restrictive covenants wer e
Associates, P.C., my initiate unenf or ceabl e. After Schmitz,
[itigation agai nst [ nane of M ddl ebrooks, Pieratti, and Marshall
CRNA] . In consideration of breached the terns of the restrictive
[name of CRNA]'s execution of the covenants, CAA sought i njunctive
"CRNA EMPLOYMENT AGREEMENT" and relief. In August 1994, [***4] when
ot her good and val uabl e the Superior Court of Carroll County
consi derati on; AnestheCare agrees granted injunctive relief to CAA it
to pay all attorney's fees, costs det er m ned t hat the non- conpet e

and expenses of any kind incurred
by [nanme of CRNA] and any

agreenents were valid and enforceable.
3 AnestheCare provided the CRNAs with

judgment rendered against [name | egal representation.

of CRNA] for damages of any Kkind,

arising or resulting from any 3 The trial court was affirmed
claim asserted against [name of wi t hout opinion by this Court.

CRNA] because of the execution of
the 'CRNA EMPLOYMENT AGREEMENT' In a separate and subsequent action
by H G lbert Mddox, Jr., MD., filed in September 1995, CAA sued
Carroll  Anesthesia Associates, AnestheCare but not the CRNAs for
P.C. or any person or entity tortious int erference [**832] with
related thereto, and to indemify contract and business relations. CAA
and hold [name of CRNA] harn ess al | eged that AnestheCare induced these
fromsane. " enpl oyees to di sconti nue their
enpl oynent and to breach t he
[ ***3] CAA' s fifth nur se non- conpet e agreenent s in their
anesthetist, Danny Mntgolf, who did enployment contracts. CAA asserted
not accept AnestheCare's offer of that by executing indemification
enpl oyment, testified that during the agreenents with the four CRNAs and by
sumer of 1993, representatives of agreeing to assune liability for any
AnestheCare urged him to quit CAA as  expenses of litigation and any
they attenpted to recruit all five CAA judgment, AnestheCare induced them to

nurses. Montgolf testified that during breach their non-conpete agreenents.
this recruitnent, the restrictive ]
covenants in the CAA contracts were After the trial court granted
di scussed. CRNA Marshall testified Summary  judgment to  AnestheCare
that even while still enployed by CAA W thout  conducting a hearing as
she was assured "from the very request ed b_y CAA, we reversed due to
begi nni ng [*647] of the the wviolation of USCR 6.3. 4 The
di scussions,” that AnestheCare would ©Opinion, however, did not reach the
provide indemification to protect her [***5] underlying substantive issues.
from any legal action based on her Upon remand, the trial court held a
enmpl oynent agr eenent with CAA. heari ng .and fi pdl ng no mat eri al
Simlarly, CRNA Pieratti adnitted that factual issues in dispute awarded
her willingness to work for Cell Saver summary judgnment. CAA appeals. Held:
was conditioned on the indemity .
agr eenent . 4 Carroll Anesthesia Assoc.,
P.C. v. AnestheCare, Inc., 230

In May 1994, AnestheCare reassigned
the four CRNAs to work at Tanner.

Ga. App. 269, 270 (1) (495 S.E. 2d
897) (1998).
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1. CAA contends that
of material fact

genui ne issues
remain to be tried as
to AnestheCare's Iliability for its
tortious interference wth contract
and busi ness cl ains. W agree.

To establish a cause of action for
wongful interference with contractua
rel ations, in addi tion to
denonstrating the existence of a valid
contract, a plaintiff nust show that
the defendant: (1) acted inproperly
and without privil ege; (2) act ed
purposely and maliciously wth the
intent to injure; (3) induced a third
party not to enter into or to continue
a business relationship wth the
plaintiff; and (4) caused t he
plaintiff sone financial injury. Lake
Ti ght squeeze, [ *648] I nc. V.
Chrysler First Fin. Svcs. Corp., 210
Ga. App. 178, 181 (5) (435 S.E. 2d 486)
[***6] (1993). "Malice" in this
cont ext means any unaut hori zed
i nterference or any i nterference
wi thout |egal justification or excuse
Arford v. Blalock, 199 Ga. App. 434,
441 (13) (405 S.E.2d 698) (1991).
"Persuading a person to break a
contract for the . pur pose of

benefiting the defendant at the
expense  of the plaintiff is a
mal i ci ous and actionabl e act i njury
arises fromit. [Ct.]" Id.

if

i nterference with
rel ations, such as
to breach his contract,
is an actionable tort. McDani el v.
Green, 156 Ga. App. 549, 550 (1) (275
S.E. 2d 124) (1980). Wer e t he
interference retards performance of
the duties under the contract, it is
actionable. Artrac Corp. vVv. Austin
Kel l ey Advertising, 197 Ga. App. 772,
774-775 (2) (399 S.E 2d 529) (1990).
Wt hout question, the post-enploynent
restrictive covenants were legally
enforceable and the breach of these
terns by the CRNAs triggered an order
granting injunctive relief to CAA
Not wi t hst andi ng AnestheCare's claimto

Fur t her,
contract ual
i nduci ng one

the contrary, this is not sinply a
case involving the hiring of another
enployer's at-will enployees. See

* GM%i/
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Anerican Bldgs. Co. v. Pascoe Bldg.
Systens, 260 Ga. 346, 348-349 (2) (392
[***7] S.E. 2d 860) (1990)
(conpetitor's fair conpetition
privilege can be lost in certain
circunstances). |Instead, at issue is
whet her Anest heCar e i nduced and
encouraged CAA's forner enployees to
breach valid post - enpl oynent
restrictions. Conpar e Okin
Exterm nating Co. v. Martin Co., 240

Ga. 662, 666-667 (1) (242 S.E 2d 135)
(1978) (fair conpetition privilege not
vi ol ated by soliciting at-wil |

enpl oyees where no interference wth
contractual rights occurs).

Ther ef or e, a jury rmust deci de
whether by indemifying the CRNAs
agai nst any judgnent obtained by CAA
Anest heCar e interfered with t he

contracts and encouraged the CRNAs to
breach the post-termnation ternms. The

trial court's entry of judgnent on
this issue nust be reversed. Conpare
Conbs v. Edenfield, 184 Ga. App. 75,
77 (360 S.E.2d 743) (1987).

Simlarly, we find that nateria
issues of disputed fact foreclosed
summary  j udgnent on the tortious
interference wth business claim
Anest heCare had an absolute right to

set up a business conpeting with CAA
Kitfield v. Henderson, Black & G eene,
231 Ga. App. 130, 134 (4) (498 S.E. 2d
537) (1998). But the privilege of fair
conpetition protects a conpetitor who
solicits another enployer's [***8]
at-will enpl oyee only when t he
standards in Restatement of Torts, §
768 are [ **833] fol | oned.
Contractors' Bldg. Supply v. Gwinnett
Sash & Door, 199 Ga. App. 38, 39 (2)

(403 S.E.2d 844) (1991). The privilege
is not applicable where a conpetitor
"[destroys] or [inflicts] substantial
injury by neans of attracting away all

or a large percentage of personne
upon whom [the enployer] nust depend
to function, especially if ot her
ci rcunst ances [are present]."
Architectural Mg. Co. v. Airotec, 119
Ga. App. 245, 250-251 (2) [*649]

(166 S.E.2d 744) (1969).
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CAA offered evidence that AnestheCare
attenpted to persuade the entire nurse

anesthetist staff of CAA upon which
CAA relied, to |l eave en nmasse and join
AnestheCare, a conpeting firm See
Architectural Mg. Co., 119 G. App.

at 248 (1). Conpar e Okin
Exterm nating Co., 240 Ga. at 665. CAA
showed that its monthly billings
plummeted drastically in 1994 from
those of 1993. Dr. G lbert Maddox
testified, wthout contradiction, that

Anest heCare made a concerted effort to
deprive CAA of all its enployees so
that CAA woul d have nobody left to do
the work. Dr. Mddox testified that
AnestheCare enticed his enployees by
assuring them that [***9] after CAA
was destroyed, AnestheCare would bring
them back to work at Tanner. MNontgol f
attested that it was AnestheCare's
plan to obtain all five of the CRNAs
from CAA.

In |ight
schene

of sone evidence of a plan or
designed to i mpair CAA' s
financi al position and to induce
breaches of enploynment contracts, we
find that AnestheCare was not entitled
to judgnment as a nmatter of [|aw
Conpare Contractors' Bldg. Supply, 199
Ga. App. at 40 (2). Notwi thstanding
Anest heCare's contention to t he
contrary, whet her Dr. Maddox
contributed to the dem se of CAA by
refusing to join a PPO or by
ant agoni zing nmenbers of the nedical
conmuni ty, are di sput ed fact ual
i ssues.

2. CAA contends that the principles
of res j udi cata and col l ateral
est oppel are inapplicable. W agree.
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Not wi t hst andi ng Anest heCare's claimto

the contrary, the action in federal
district court did not foreclose the
underlying action. Collateral estoppel
requires the identity of issues and of
the parties or their privies in both
actions, elements lacking in this
case. Wckliffe v. Wckliffe Co., 227
Ga. App. 432, 433-434 (1) (489 S.E.2d
153) (1997). In the federal diversity
case, CAA sued Quorum Heal t h
Resour ces, [ ***10] I nc., t he
managenent conpany of Tanner Medical
Center. CAA sought danmages from Quorum
for, inter alia, fraud and 1ibel.
(1:93-CVv-2185, N.D. Ga.) The heart of
CAA' s conpl ai nt pert ai ned to a
pur portedly | i bel ous st at enent
appearing in a June 1993 hospital
publi cati on. In fact, the federal
action was filed several nonths before
the four CRNAs resigned from CAA. See
MIIer V. St eel mast er Mat eri al
Handling Corp., 223 Ga. App. 532, 533

(1) (478 S.E. 2d 601) (1996) (statutory
bar under OC GA 8 9-2-5 (a) applies
only to same cause of action against
same party).

Nor did CAA's earlier action seeking
i njunctive relief forecl ose t he
instant suit which was |[|ikew se not
asserted against the same parties.
"Before collateral estoppel wll bar
consi deration of an issue, that issue
must actually have been decided."
Wal droup v. Greene County Hosp. Auth.,
265 Ga. 864, 867 (2) (463 S.E. 2d 5)
(1995). No judgment has yet been
rendered on CAA's tort clains.

rever sed.
concur.

Judgnent
and Smith, J.,

[ *650]
Johnson, P. J.,



