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A medical malpractice claim almost always involves complicated medical and legal
issues, years of litigation, a large accumulation of legal costs, and a considerable risk of damages
at stake. These factors are enhanced in cases involving a neurological injury to a newborn infant.
To say nothing of the emotional impact, infant neurological injury cases involve greater
damages: greater lost income, greater loss of net accumulations, and more extensive and lengthy

treatment for the alleged injury.

The Florida Legislature recognized these greater risks and created an organization called
the Florida Birth-Related Neurological Injury Compensation Association (NICA) in 1988. The
purpose of NICA is to provide exclusive no-fault compensation for birth-related neurological
injuries to infants.® NICA is a statutorily-based organization. It manages the Florida Birth-
Related Neurological Injury Compensation Plan (known as “the Plan”). The Plan provides
payments from a statutorily-created fund to care for neurologically impaired infants. The NICA
statute specifies several requirements for bringing a compensable claim under the Plan.? If a
claim is not eligible under NICA, it can be pursued as a lawsuit in the circuit court where the
case initiated,? like any other medical malpractice claim.* However, if the claim falls under the

purview of NICA, its resolution is limited in several ways:

1. The claim will be determined in an administrative court by an Administrative

Law Judge (ALJ), rather than a jury.’
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2.

The value of a claim will be limited to a recovery of $100,000.00, regardless of
the severity of the injuries or future costs for care.® The value further will be

limited to $10,000.00 in the event the incident results in death to an infant.’

As a result of these significant limitations to what could otherwise be a substantial

medical malpractice case, it is important for a filing attorney to ensure that a claim under the

NICA Plan is the appropriate avenue to recovery for each case. There are at least twelve factors

that must be met in order to be properly relegated to NICA compensability. They include the

following:

10.

11.

12.

The injury must be a neurological injury;

The injury must have occurred during birth;

The injury must be due to oxygen deprivation or mechanical injury;

The injury must be a substantial mental and physical impairment;

The infant must be born alive;

The birth and alleged injury must occur in a hospital;

The alleged injury cannot be due to a genetic or congenital abnormality;

The infant must weigh 2500 grams or 2000 grams in the case of multiple
gestations;

The health care providers must be participating physicians and hospitals;

The patient must consent to treatment by NICA health care providers;

The child must be younger than five years old at the time of abatement to NICA,;
and

There must not be bad faith or malicious purpose or willful and wanton

disregard.



If a defendant claims NICA compensability by filing a motion for abatement of the case
to the NICA court, the circuit court judge has little discretion to keep the case.® In fact, a circuit
court judge usually is precluded from doing so, as the exclusive jurisdiction for determining the
compensability of a NICA claim lies with the ALJ.? Once the circuit court judge abates a claim

to NICA, the circuit court case is stayed and the claim begins in the administrative court system.

The plaintiff, however, retains the ability to return the matter to the court system in
limited circumstances. If one of the factors listed above is not present, a plaintiff, after filing a
Petition for Benefits under NICA, can move for the ALJ to issue a Summary Final Order, which
requires the ALJ to determine whether the claim is NICA-compensable.!’ Doing so exhausts the
administrative process; thus, if the claim is not NICA-compensable, civil remedies can then be

sought in the circuit court case.™

A plaintiff can challenge NICA compensability through a
Motion for Summary Final Order challenging the applicability of any one of the above twelve

factors.
1. Neurological Injury

A neurological injury is an injury to the brain or spinal cord.** The compensability under
this requirement is very particular. As such, there are many situations that may occur during
birth that do not qualify for NICA compensability. For instance, a hemorrhage between the skull
and scalp sustained by infant during two unsuccessful attempts at a vacuum-assisted delivery
was not compensable even though that subsequently caused a brain injury.’* Additionally, a
brachial plexus injury does not qualify for NICA-compensability when it involves a tear rather

than an avulsion of the spinal nerve root.™® Determination on this fact-intensive aspect is almost



always left to an ALJ, but a finding by the ALJ that the claim does not involve a neurological

injury means the case is not proper in the NICA court.
2. During Birth

A neurological injury must occur “in the course of labor, delivery, or resuscitation in the
immediate postdelivery period.”*® Thus, if the injury is one that occurs in utero*’ or one that
occurs when the baby is a few weeks old, there is no NICA compensability, and the claim should
be returned to the original court.® However, there is no requirement that the neurological injury
actually manifest itself during “labor, delivery, or resuscitation in the immediate postdelivery
period.”19 Moreover, the “immediate postdelivery period in a hospital” may include a period of
days when a baby is delivered with a life-threatening condition and requires close supervision.?
The exact beginning and ending of the period of time where NICA will apply is a determination

that will be made by the ALJ on a case by case basis.*
3. Oxygen Deprivation or Mechanical Injury

This is an either/or situation: a claim is compensable under NICA if there is either
oxygen deprivation? or mechanical injury which results in substantial mental and physical
impairment. So, to avoid NICA compensability under this section, plaintiff’s counsel must show

that neither occurred.?®
4. Substantial Mental and Physical Impairment

The NICA Statute requires that the injury “renders the infant permanently and
substantially mentally and physically impaired.”®* The infant must be both substantially

mentally and physically impaired.® A “physical impairment” relates to an infant's motor



abnormalities or impairment of his physical functions, which along with the brain injury,
significantly affects the infant's mental capabilities so that the infant will not be able to translate
his cognitive capabilities into adequate learning or social development in a normal manner.?® A
“mental impairment” may include not only significant cognitive deficiencies but also, in a proper
case, additional circumstances such as significant barriers to learning and social
development.?” However, if a child demonstrates physical impairments and damage on brain
scans, but proves to be of normal or above-average intelligence, the claim will not be NICA

compensable.?
5. Born Alive

The definition of birth-related neurological injury provided in Fla. Stat. §766.302(2)
states that the injury must occur to a “live infant”. The term “infant” means a baby that is
already born and living outside the mother’s womb. Thus, the prerequisite built into this
statutory definition requires that the baby survive the birthing process in order to have a NICA-

compensable claim.
6. Ina Hospital

The definition of “birth-related neurological injury” provided in Section 766.302(2),
Florida Statutes, provides that such an injury must occur “in a hospital”. Hospital is also defined
in section 766.302(6), Florida Statutes, as “any hospital licensed in Florida.” Births at home and

in other non-hospital settings will be excluded from NICA-compensability.

7. Genetic or Congenital Abnormality



Genetic and congenital abnormalities do not qualify within the definition of a "birth-
related neurological injury.” Thus, despite the Plan’s no-fault policy on determination of
compensability, a congenital abnormality is not compensable under NICA;? nor is a genetic

abnormality compensable.*
8. 2,500 grams or 2,000 grams

The weight of the infant at the time of birth must be at least 2,500 grams (approximately
5 and a half pounds), or for multiple gestations (e.g. twins) the weight must be at least 2,000
grams (approximately 4 and a half pounds).®* Often, when an infant is born prematurely, the
infant will not meet the weight requirement in this statute; thus, the claim can avoid NICA

compensability.®
9. Consent

The hospital or the participating physician may elect to have the patient sign a form
acknowledging receipt of the notice form. Signature of the patient acknowledging receipt of the
notice form raises a rebuttable presumption that the notice requirements of this section have been
met.** Thus, without such a signature acknowledging consent by a patient, a patient may be able

to avoid NICA compensability.**
10. Participating Physician and Hospital

NICA requires that participating hospitals and physicians give pre-delivery notice to
obstetrical patients of their participation in NICA.** The purpose of the pre-delivery notice
requirement is to give an obstetrical patient the opportunity to make an informed choice whether

to use a health care provider who participates in NICA or not.*® If a non-participating health care



provider is selected, traditional civil remedies are preserved.®” The pre-delivery notice must be a
clear and concise explanation of a patient's rights and limitations under the plan.*® If such notice

can be given a month before delivery, notice given one day before delivery is not sufficient.*°

A participating physician is “a physician licensed in Florida to practice medicine who
practices obstetrics or performs obstetrical services either full time or part time.. 240 A Hospital
is defined as “any hospital licensed in Florida.”* Section 766.316, Florida Statutes, requires
both a hospital with a participating physician on its staff and any participating physician to
provide pre-delivery notice. This is important because if one of those potential parties fails to
satisfy these requirements, the claim against that party can still be brought in the initial court

case.*
11. Younger than Five

There is a statute of repose on bringing a claim under NICA beyond a child’s fifth
birthday.*®* This issue can come up where the parents were led to believe a child’s condition is
due to a genetic issue, but they later find out the condition is something other than genetics, and
file a claim after the child’s fifth birthday. Normally, a claim for medical malpractice that
occurred more than four years before filing suit is barred by the statute of limitations.*
However, the statute of repose for a minor is extended until the child’s eighth birthday, *° the
longest of any professional malpractice statute of limitations. Thus, if a motion for abatement to
NICA is filed beyond a child’s fifth birthday, the claim is not NICA compensable and should be

sent back to the circuit court after exhaustion of the administrative remedies.

12. Bad Faith or Malicious Purpose or Willful and Wanton Disregard



Breaches in the standard of care that are done with bad faith, malicious purpose, or
willful or wanton disregard of human rights, safety, or property are not compensable under
NICA.*® There are two requirements for this factor to warrant remanding a matter back to circuit
court. First, the bad faith, malicious purpose, or willful or wanton disregard must have been
alleged prior to the abatement to NICA.*" A plaintiff, however,does not have to raise the issue of
willful and wanton conduct until a defendant health care provider raises NICA exclusivity of

remedy as a defense in its answer.*

Second, the judge must determine that there is clear and convincing evidence of the bad
faith, malicious purpose, or willful or wanton disregard.* In Rinella v. Abifaraj,*® the First
District held that the ALJ lacked subject-matter jurisdiction to decide applicability of the willful
and wanton exception to NICA exclusivity as the statute does not specify whether the ALJ or the
court decide the applicability of the exception. Thus, this determination can be made by the
circuit court judge.”* The “clear and convincing evidence” standard for proving willful or
wanton conduct is a higher standard than the “preponderance of the evidence” standard typically
utilized in tort law.>® However, if a plaintiff can prove this heightened standard to a circuit court

judge, it is one of the few instances where the plaintiff can avoid NICA abatement altogether.

CONCLUSION

Applying these twelve factors to any infant medical malpractice case will ensure that
only those claims which are proper in a NICA court end up there for determination on
compensation. The statutorily-capped remedies provided by NICA are significant limitations
compared to the potential damages at issue in circuit court, so it is important to verify that each

case abated to NICA is appropriately before the ALJ.
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