Baseball’s Antitrust Exemption and an
Owner-Imposed Salary Cap:
Can They Coexist?
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lark Griffith, a Minneapolis attorney and

former Minnesota Twins executive, recent-

ly stated, “Baseball has a 100-year history
of claiming it’s in dire trouble . . . now it is in dire
trouble.” Baseball is currently being played without a
labor contract; the old collective bargaining agree-
ment expired at the end of 1993.2 Every time the
owners and players have attempted to renegotiate a
collective bargaining agreement since 1972, a work
stoppage has occurred.? Baseball's unique antitrust
exemption, established in a 1922 Supreme Court
decision, has been blamed for the persistent lock-
outs and strikes.*

At issue in renegotiating the new agreement is
baseball’s current economic situation. Since the cre-
ation of salary arbitration between the players and
their respective clubs as set forth in the 1973 Basic
Agreement® and, more significantly, the creation of
free agency as set forth in the 1976 Basic Agreement,
players’ salaries have skyrocketed.® The average
major league baseball salary in 1970 was $28,000, in
1990 it was $580,000, and in 1992 it was $1.02 mil-
lion” In 1994 at least 146 players have signed for a
total of $449 million.? In addition, baseball’s television
revenues, overall profits, and attendance for a majori-
ty of the teams are declining and its fan base is
aging.’ Compounding this is the financial disparity
among major league teams' leading to the players’
perception, if not reality, that baseball is actually
experiencing more success than ever.!! Also added to
the chaos is baseball’s lack of a commissioner since
Fay Vincent was forced to resign in September 1992,
and Congress’ rejuvenated efforts to terminate base-
ball’s antitrust exemption.!?

To remedy this, baseball’s owners have debated a
revenue-sharing plan that will require the players to
agree to a “salary cap,” in addition to sharing rev-
enues by owners."? Salary caps are not new to base-
ball. Owners have repeatedly proposed this option to
the players for the last nine years." While any predic-
tion regarding professional sports’ labor markets is
difficult, it is reasonable to assume that the players

will continue to reject the salary cap, arguing that the
market for players does not need to be restrained
and the owners’ revenue-sharing should sufficiently
resolve baseball’s economic problems.!® Further com-
plicating the negotiating process, the owners post-
poned the appointment of a new commissioner,
traditionally a catalyst to labor negotiations, until after
a new labor agreement has been created. Moreover,
they plan to restructure the new commissioner’s job
description to keep him out of future labor negotia-
tions.

The Baseball Antitrust Exemption and

Its Effect on Labor Negotiations
Baseball’s exemption from antitrust liability is a signif-
icant distinguishing characteristic from other profes-
sional sports.”” The Supreme Court decisions granting
baseball its exemption are anomalous. The applica-
tions of the exemption have been pronounced in
some areas of the sport, but remain unclear in other
areas.’®

The Sherman Antitrust Act and Applicable Case Law
Sections 1 and 2 of the Sherman Antitrust Act of 1890
are the principal antitrust legislation most frequently
applied to sports leagues.”” Section 1 proscribes any
restraint of trade by a multiple entity, such as a con-
spiracy among persons or businesses, and section 2
proscribes any restraint of trade by a single entity,
such as a person or business, within interstate com-
merce. Based on Sherman Act language, a claimant
seeking relief under section 1 must satisfy three crite-
ria: (1) whether the practice is in or affects interstate
commerce; (2) whether the practice is a collaborative
effort; and (3) whether the practice unreasonably
restrains trade.® To determine whether a restraint is
reasonable, courts apply either a per se test or a rule
of reason test.?!

The per se test is never applied to a section 2
claim, however.? A section 2 claimant must allege:
(1) the defendant’s possession of monopoly power in
the relevant geographic and product market, and (2)
the defendant’s willful acquisition or maintenance of
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that power as distinguished from a justifiable busi-
ness decision.?® The Clayton Act of 1914 declares cer-
tain monopolistic acts illegal and, in section 4,
provides for a private cause of action granting treble
damages to successful plaintiffs.?

Virtually all of the early cases on baseball’s
antitrust liability dealt with baseball’s alleged restraint
of trade known as the “reserve clause,” which was
written into all player contracts and bound a player
to his team perpetually until either the team released
him or assigned his contract to another team.” The
reserve clause also prohibited other teams from mak-
ing offers to the player to sign with another team or
league; if the player broke his contract to accept one
of these offers he risked being blacklisted from base-
ball. Owners felt the reserve clause was necessary to
maintain the competitive balance between teams,
preventing any one team from obtaining all the best
players.

Since the beginning of baseball, the reserve clause
provoked litigation by players challenging it on theo-
ries of contract or labor law.?® American League Base-
ball Club of Chicago v. Chase®”” was the first lawsuit to
challenge the reserve clause on antitrust grounds and
the first suit to allege that baseball violated the
antitrust laws.?® Chase signed a contract to play base-
ball with Chicago of the American League but
annulled his contract after three months to play for
Buffalo of the Federal League.?® Chicago sought to
enjoin Chase from annulling his contract but Chase
defended on antitrust grounds, alleging that the
reserve clause was an illegal restraint of trade.®
Although the New York state court decided the case
in Chase’s favor principally on state contract and
labor law, it held that “the business of baseball for
profit was not interstate trade or commerce” subject
to the provisions of the Sherman Act.*!

Thus, Chase laid the groundwork for the United
States Supreme Court, which held eight years later in
Federal Baseball Club of Baltimore, Inc. v. National
League of Professional Baseball Clubs?* that baseball
was exempt from the Sherman Act because it was not
“interstate commerce” within the meaning of the
statute. Chase also represented a successful challenge
to the reserve clause that frustrated the American and
National League’s attempts to resist player recruit-
ment by the Federal League.®

The Supreme Court affirmed the court of appeals’
Federal Baseball decision, that the “business of base-
ball” is not subject to antitrust laws, thereby rejecting
an antitrust challenge to the reserve clause without
reaching the merits of the alleged restraint or the
reserve clause.3® Writing for the unanimous Court,
Justice Holmes stated:
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The business is giving exhibitions of base ball, which
are purely state affairs. . . . But the fact that in order to
give the exhibitions the Leagues must induce free per-
sons to cross state lines and must arrange and pay for
their doing so is not enough to change the character of
their business . . . [tlhe transport is a mere incident, not
the essential thing.3

At the time of the Federal Baseball decision, the pre-
vailing economic philosophy in the country was “lais-
sez faire,” limiting government intervention in private
business affairs. Accordingly, the Supreme Court held
a particularly narrow view of what constituted inter-
state commerce, thus limiting the federal govern-
ment’s ability to regulate businesses.®

ince rhe beginning of baseball,
rhe reserve clause provolsed lirigation
by players challenging it on theories
of confracr or labor law.

The Supreme Court did have an opportunity to
revisit Federal Baseball in Toolson v. New York Yan-
kees3” Toolson alleged that his blacklisting from base-
ball pursuant to the reserve clause was a trade
restraint violating the Sherman and Clayton Acts.®® He
attempted to distinguish his case from Federal Base-
ball, showing that baseball did constitute interstate
commerce through its radio and television broadcast-
ing and sales of interstate advertising—factors not
considered in Federal Baseball® Nonetheless, the
Supreme Court issued a 7-2 per curiam opinion
adhering to Federal Baseball’s antitrust exemption.

The Court reasoned that “the business has thus
been left for thirty years to develop, on the under-
standing that it was not subject to existing antitrust
legislation,” and delegated to Congress the decision
to overrule the exemption.® The Court relied on stare
decisis and the policy of reliance to retain the exemp-
tion without reviewing the correctness of Federal
Baseball®

Justices Burton and Reed addressed Federal Base-
ball's inapplicability to baseball in their dissent, stat-
ing that baseball had become a large business with
significant impact on interstate commerce and should
therefore be subject to antitrust laws.*? The majority
of the court also interpreted congressional inaction
here to mean Congress’ intent to maintain the status
quo, while the dissent argued that congressional
silence should be construed as Congress’ permission
to change the existing rule.®®

4 VOLUME 12, NUMBER 3 e FaLL 1994

HeinOnline -- 12 Ent. & Sports Law. 4 1994-1995



Stare decisis and congressional inaction continued
the baseball exemption even when challenged in
Flood v. Kubn* Curt Flood claimed that his forced
trade from the St. Louis Cardinals to the Philadelphia
Phillies, which the reserve clause allowed, violated
the federal and state antitrust laws as well as his Thir-
teenth Amendment right against involuntary servi-
tude.®

Flood thought his case could be distinguished
from Federal Baseball and Toolson, or could overturn
the baseball exemption, because baseball was
increasingly involved with interstate commerce and
recent Supreme Court decisions expressly rejected an
antitrust exemption for other professional sports.*
Justice Blackmun wrote a sizeable decision, opening
with a tribute to the game of baseball and ending
with a lengthy analysis of all the cases underlying
baseball’s antitrust exemption. He noted in particular
that:

Professional baseball is a business and it is engaged in
interstate commerce; with its reserve system enjoying
exemption from federal antitrust laws baseball is an
exception and an anomaly; Federal Baseball and Tool-
son have become an aberration confined to baseball;
the aberration is an established one recognized in five
Supreme Court cases and therefore entitled to stare deci-
sis; other professional sports are not so exempt; radio
and television did not occasion an overruling of Federal
Baseball or Toolson; remedial legislation has been intro-
duced in Congress but none has been enacted therefore

Congress has no intention of subjecting baseball’s -

reserve system to the antitrust statutes . . .47

The Court once again looked to Congress to over-
rule the exemption stating, “[ilf there is any inconsis-
tency or illogic in all this, it is an inconsistency and
illogic of long standing that is to be remedied by the
Congress and not by this Court.”® The Court also
held that baseball was exempt from state antitrust
laws because to hold otherwise would conflict with
federal policy.® :

Scope of the Antitrust Exemption

In exempting baseball from antitrust laws, the
Supreme Court referred only to the “business of base-
ball.” Lower federal court decisions later narrowed
this exemption to matters that are sufficiently central
to baseball.® In Professional Baseball Schools and
Clubs v. Kubn ! for instance, the United States Court
of Appeals for the Eleventh Circuit affirmed the dis-
missal of an antitrust claim by a minor league fran-
chise owner alleging illegal trade restraints by Major
League Baseball for the player assignment and fran-
chise location systems; monopolization of the busi-
ness of professional baseball; and the Carolina
League’s rule requiring member teams to only play
games with other National Association teams.** The
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court stated in a per curiam opinion that “each of
[the activities stated above] plainly concern matters
that are an integral part of the business of baseball”
and are therefore properly exempted from antitrust
laws pursuant to the Supreme Court’s decisions.>

On the other hand, in Henderson Broadcasting
Corp. v. Houston Sports Ass’n* the court denied the
defendant baseball team’s motion to dismiss a radio
station’s lawsuit charging the team with violating the
Sherman Act by conspiring with another radio station
to monopolize the market for broadcasting baseball
games.> The court held the team was not exempted
from antitrust liability because broadcasting baseball
games was not sufficiently central to the “business of
baseball.” In reaching this decision, the court relied
on the fact that interstate television and radio broad-
casts were not sufficiently connected to baseball to
overturn the baseball exemption. It commented that
broadcasting is a distinct and separate industry hav-
ing no bearing on league structure, and that holding
a radio station that broadcasts baseball exempt from
antitrust laws would extend and distort the exemp-
tion beyond what Congress ever intended.*

Most recently, the thwarted purchase of the San
Francisco Giants by a Tampa/St. Petersburg limited
partnership that wanted to bring the Giants to
Tampa, Florida, has incited litigation that threatens to
significantly limit, if not eliminate, baseball’s antitrust
exemption.’’ The first case, Piazza v. Major League
Baseball® is a civil suit filed against Major League
Baseball (MLB) by the Piazza partnership—two Penn-
sylvania and four Florida limited partners—who
attempted to buy the San Francisco Giants but were
outbid by a MLB-supported purchaser who promised
to keep the Giants in San Francisco offering the
Giants’ owner $15 million less than Piazza.” The
plaintiffs alleged, in addition to defamation, civil
rights and constitutional violations, that Major League
Baseball violated sections 1 and 2 of the Sherman Act
by monopolizing the market for Major League Base-
ball teams and by illegally placing restraints on the
purchase and sale of such teams.® The court denied
the League’s motion to dismiss based on its antitrust
exemption because the court held baseball’s antitrust
exemption was limited to only the reserve clause,
which was not at issue in this case.®!

The second case spawned by Piazza’s thwarted
purchase of the Giants, National League of Profes-
sional Baseball Clubs v. Butterworth®? involved the
State of Florida’s investigation into the National
League’s possible violation of Florida’s state antitrust
statutes when it rejected the Piazza partnership’s pur-
chase.

Despite Flood’s holding that baseball is exempt
from state antitrust laws, Florida issued civil investiga-
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tive demands to determine whether any of its
antitrust laws were violated by the National League’s
actions.®® The League failed to comply with the Attor-
ney General’s subpoena and motioned the court to
quash the subpoena based on baseball’s antitrust
exemption.® The court ruled in favor of the National
League, setting aside the subpoena, but stated,
“Iwlhile baseball’s antitrust exemption clearly contin-
ues . . . it is not unlimited in its scope. Because the
exemption is aberrant and rests solely on stare decisis
lower courts have given it an increasingly narrow
interpretation.”s :

Hence, while the Supreme Court never expressly
stated that the exemption was limited to the reserve
clause, each of its three baseball cases either directly
or indirectly involved the reserve clause. The Piazza
case has interpreted the exemption as limited to that
fact.

Future of the Antitrust Exemption

It seems illogical that the Supreme Court could say
stare decisis does not apply when the facts are the
same but the athletic event at issue is different. For
instance all the major professional sports in this
country—baseball, football, hockey and basketball—
have had a reserve clause or player recruitment sys-
tem of some sort that restrains trade, but only
baseball’s is exempt from the antitrust laws.%

The Court has been heavily criticized for its inter-
pretation of congressional intent and its consistent
“passing the buck” to Congress to correct it.¥ Some
argue baseball was given this special status because it
is our treasured “national pastime.”® This inconsisten-
cy is merely historical. Because baseball is older than
any other team sport in the United States, it had the
opportunity to litigate its antitrust status first and
reached the Supreme Court at a time when the Court
was reluctant to extend federal regulation to the busi-
ness world. The Supreme Court eventually realized it
was wrong in Federal Baseball but was bound to its
decision by the policy of reliance underlying stare
decisis®® Piazza has raised the issue, to be decided
either judicially or congressionally, whether the stare
decisis applied in the Court’s baseball cases was the
interpretation of the Sherman Act or the interpreta-
tion of Congress’ intent to exempt baseball from
antitrust laws.

Congress has been addressing baseball’s antitrust
exemption virtually every year since the 1950s, but
has not yet enacted anything.” Hearings, fueled in
part by the Piazza case, were recently held and are
expected to resume after the fall 1994 elections, with
all of the following testifying at all or some of these
hearings: former Baseball Commissioner Fay Vincent;
Players’ Union Legal Counsel Donald Fehr; Acting

Commissioner Bud Selig; U.S. Representative and for-
mer pitcher Jim Bunning (R-Ky.); Hall of Fame pitch-
er Robin Roberts and noted baseball writer Jerome
Hoffman; and U.S. Senator Connie Mack (R-Fla.),
grandson of the former manager Connie Mack.”

Bills have recently been introduced in both the
House and the Senate that overturn baseball’s
antitrust exemption.”? Congress’ primary concern is
baseball’s ability, as an entity exempt from antitrust
laws, to limit the amount of teams, prevent expan-
sion, and raise prices thereby depriving many Ameri-
cans of access to baseball either geographically or
financially. This is particularly noted by the high level
of participation by Florida’s senators and congress-
men since the Giants reneged on their offer to move
to Florida.”?

Congress also has expressed concern over the cur-
rent vacancy in the baseball commissioner’s office,
recent restructuring of the commissioner’s duties that
allegedly reduce the position’s power, moving more
baseball games from free television to pay television,
and baseball’s poor history of labor negotiations.”

The owners’ dealings with the players is certainly
a significant consideration by Congress in deciding
whether to uphold the exemption. Evidence of this
was stated by Senator Metzenbaum,”” who observed
that none of the other professional sports have had
labor problems similar to baseball’s because they
were able to avail themselves of the antitrust laws by
suing their respective leagues.”® Metzenbaum stated
that the exemption allows the owners to unilaterally
impose restrictions on player mobility and “exacer-
bates the tendency of the owners and players to be
confrontational in labor negotiations.””’

Bunning confirmed this in his testimony, saying,
“28 owners totally control the destiny of the game
and the lives of all those who are affected by the
sport.”” Regardless of what motivates Congress to
repeal the antitrust exemption, if it does and baseball
is subject to the antitrust laws, the effect on labor
relations would be profound.” It appears Congress is
closer than it ever has been to passing legislation that
will lift the baseball exemption.

It seems inevitable that baseball will lose its
antitrust exemption and it is merely a matter of when
and how, not if, the exemption will be lifted.

Implications of the Antitrust Exemption

As Donald Fehr, the players’ chief negotiator, main-
tains, “As long as the antitrust exemption exists, it
will affirmatively contribute to bad labor relations. It
will increase the likelihood that there will be yet
another work stoppage.”® The theory behind this is
that the exemption deprives the players of a signifi-
cant weapon in labor negotiations that virtually every
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other labor union, both athletic and nonathletic, pos-
sesses: the antitrust lawsuit.8! In football, basketball
and hockey, for example, whenever the owners
attempted to impose a restraint on the players such
as a reserve clause, a rule limiting draftability into the
league or a first-round draft choice compensation
rule restricting free agency, the players were able to
sue the owners for violating the Sherman Act and
win treble damages.®

In baseball, however, the owners can unilaterally
impose any rule or restraint on the players and the
Major League Baseball Player Association’s (MLBPA)
only option is to strike.® A strike only has leverage if

ongress has been
addressing baseball’s anfirrusr
exempfion virrually every year
since rthe 1950s.

it is during the season, presumably toward the end
when fan interest is keenest and owners’ revenues
are highest®

The clearest example of the baseball players’
handicap from the antitrust exemption is the owner
collusion cases of the late 1980s. Almost a decade
after free agency was incorporated into the Basic
Agreement® and after many free agents had been
signed for dramatically increased salaries, offers from
owners to talented free agents in the 1985 post-sea-
son were virtually nonexistent.®

The MLBPA subsequently filed a grievance against
the owners for violating a provision of the Basic
Agreement by colluding to not sign free agents.®”
Before a decision was rendered in Collusion I, the
MLBPA filed another grievance a year later, alleging
that the owners continued to collude in violation of
the Basic Agreement.®® Despite arbitration decisions
adverse to the owners in the first two collusion cases,
the players filed a third collusion grievance against
the owners for allegedly creating an “information
bank” on free agent signings in violation of the anti-
collusion provision of the Basic Agreement.®

All three arbitrators found the owners guilty of col-
lusion and awarded the players a judgment of $112
million for the three years.® Had baseball not been
exempt from the Sherman Act, the players could
have sued the owners under the Act for “concerted
action” and won three times the damages from these
collusion cases.”’ Fehr believes this collusion
occurred largely because it was riskless—the dam-
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ages the owners would have to pay would be the
market price for free agents without colluding.”

The NBA-Style Salary Cap

Salary caps seem to be the latest “fad” in professional
sports—they have either been implemented, are being
negotiated or are being considered seriously by the
owners in hockey, basketball, football and baseball *?

No two caps are alike, in that each is bomn to dif-
ferent circumstances.® Professional basketball was on
the verge of financial collapse in 1983 when it con-
vinced the players to agree to pioneer this revolution-
ary concept.” Football implemented a salary cap just
this year as the price of a settlement of years of litiga-
tion that culminated in the granting of free agency to
the players.® Hockey wants to implement a salary
cap because players have been playing without a col-
lective bargaining agreement, salaries have been
climbing, and revenues have been stagnant®” The
basic concept of a salary cap is to counteract the neg-
ative effects of free agency, in which each team bids
for the best players like at an auction, by ensuring
that all teams in a professional sports league spend
the same total amount of money to field a team.*®

Ideally, a salary cap is a partnership agreement
that benefits all the parties involved. Franchises bene-
fit because their payrolls are limited. The league
benefits from increased stability and parity: large-mar-
ket/financially successful teams can’t spend unlimited
amounts of money on star players, allowing the
small-market/less wealthy teams to retain these play-
ers so all the teams are equally competitive, games
are exciting and ticket sales and television revenues
are increasing. Players benefit because a salary cap
operates under a system of free agency, albeit
restricted, and requires teams’ payrolls to be above a
certain minimum amount.*”

The NBA salary cap operates by calculating all the
League’s gross revenues, as defined in the NBA Col-
lective Bargaining Agreement (CBA), multiplying
them by 53 percent and dividing that number by all
the NBA teams.!® That is the maximum amount each
team can spend on its entire payroll and a certain
percentage of the average salary is the minimum
amount each team can spend for salary.!%

The revenues are projected for each year, and the
teams whose payrolls were either above the maxi-
mum or below the minimum in the prior year have
their caps adjusted accordingly for the upcoming
year.!® The gross revenues defined in the CBA that
are used to calculate the cap are known as “defined
gross revenues” and do not include revenues from
the All Star Game; concessions; parking; sales of pro-
grams, novelties and other primarily local revenues.!%

The NBA, unlike the National Football League, has
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a “soft cap,”® which means it contains many excep-
tions such as allowing a team to re-sign a player that
has played at least one year on that team for an
unlimited amount.!® The CBA contains other provi-
sions, beyond the scope of this article, which clarify
the application of the cap to various other payment
schemes within the Uniform Player Contract or CBA
and which generally prevent teams from finding
loopholes around the salary cap.

The baseball owners have not yet revealed any
details about their revenue-sharing plan or the salary
cap to which they expect the players to agree, other
than a rumored ceiling of $1 billion, which the own-
ers are currently debating removing from the negoti-
ating table.!%

In 1990, the owners proposed that 48 percent of
television and gate receipts be targeted toward player
salaries. This percentage would apply to players with
six or more years of major league experience and
would determine a “participation level,” or percent-
age, that teams could add onto the individual club
average payroll.'”

Baseball has had a system of free agency since
1976 and, consequently, a spending “free for all” by
teams seeking to obtain the best players baseball has
to offer.!® Each team’s spending has been limited
only by its financial resources, which varies for each
team. It is commonly understood that these resources
must be limited and a salary cap could prevent or
delay draining these resources. However, what this
limit is or when it will be reached is the central issue
being debated between the players and the owners.!®

The Salary Cap as a Solution—The Owners’ View
The owners, or at least some of them, believe their
financial resources are finally approaching the point
of depletion and have agreed to share their revenue
but only if the players are willing to cap their salaries
as the NBA did in 1983.11°

The loss of national television revenues has been
cited by the owners as the greatest financial loss
aggravating this problem because these were the
only revenues previously shared by the owners.'!!
Both the players and owners recognize the significant
disparity of wealth between the large-market teams
and small-market teams.''?

The two sides therefore acknowledge that base-
ball’s increased reliance on unshared local revenues
will increase this disparity, causing the wealthy teams
to become wealthier and the poorer teams to
become poorer. The owners have conceded that they
must share revenues but contend that the players are
overpaid and also need to contribute.’’* As Richard
Ravitch, president of the PRC said, “baseball is going
to be [at the salary cap] at some point, and the soon-

er the better for both the players and the clubs.”4

Ravitch claims 50 percent of the compensation is
going to 13 percent or 14 percent of the players.!'”
The owners argue that a salary cap adds financial sta-
bility because when a cap is in place, salaries follow
the revenue trends, increasing and decreasing along
with the league revenues.!¢

The other professional sports, primarily football
and basketball, share more revenues from national
television and pay less for player development.'”

The Salary Cap Is Unnecessary—The Players’ View
The players harbor substantial distrust of the own-
ers.'® Since the beginning of baseball, owners have
been accused of negotiating in bad faith with players,
keeping them enslaved with the reserve clause and
colluding to keep salaries low when free agency was
finally granted, thus depriving players of free
agency’s benefits.!??

The players are skeptical that the owners are suf-
fering financially. While the players may concede that
baseball’s profits have declined or baseball has sus-
tained a significant loss in national television rev-
enues, the owners, who are generally large
conglomerates involved in other businesses, have
failed to come forth with any financial statements
showing they are in dire straits.’® The players also
blame the owners for any decline baseball is suffer-
ing, alleging that the owners have neglected the sport
by failing to hire a commissioner and failing to ade-
quately market the game.!?!

alary caps seem to
be the larest “fad™
in professional sports.

The players fail to see why they should be
deprived of their right to earn as much money as the
free market will bear to pay them—ijust like every
other American tries to do.'? Fehr points out that the
extra money the owners save from the salary cap is
likely to go into the pockets of the large-market team
owners after they bail out the small-market teams.
Therefore, argues Fehr and the players, why should
the owners pocket baseball’s revenues instead of the
players who are doing all the work?!?3

Comparing the proposed baseball cap to the NBA
cap, Fehr noted that “what made the NBA cap work
so successfully was its quickly rising revenues; had
the NBA gotten to the cap, it would have had [all the
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problems baseball is having]; baseball will start at the
cap (because of its financial health).”

The players don't care how owners share rev-
enues among themselves, as long as it doesn’t
adversely affect the free market.!” They believe rev-
enue-sharing will adequately resolve baseball’s eco-
nomic problems but consider the MLBPA’s help, via a
salary cap, to be unnecessary. The players will proba-
bly require a compelling reason to accept the cap;'®
otherwise, the players argue, the free market should
dictate salaries.

Coexistence of Baseball’s Antitrust Exemption
with the Salary Cap

Several scenarios could unfold. The antitrust exemp-
tion could continue or be overturned either judicially
or legislatively. Congress or the Supreme Court could
also narrow the exemption. If the exemption is limit-
ed or lifted by Congress, it would most likely apply
only prospectively.

The Antitrust Exemption Overturmed'?’

The clearest scenario is to assume Major League
Baseball has become subject to federal and state
antitrust laws. The Supreme Court cases that exempt-
ed baseball from antitrust laws never went beyond
the interstate commerce issue; therefore, the remain-
ing Sherman Act issues determining the merits of an
antitrust complaint have never been applied to the
business of baseball.

The question in this case is whether the owners
will be held liable for violating sections 1 and 2 of
the Sherman Act when they impose a salary cap on
the players and the MLBPA sues the owners. The
NBA is the only professional league in this country
that has had a salary cap long enough to have litigat-
ed this issue but it has not done so yet. There are
some articles, however, which discuss the issue and
can be analogized to baseball.'®

Sherman Act § 1 Claim The first question is whether
the salary cap affects interstate commerce. Flood
acknowledged that baseball now constitutes interstate
commerce and the Supreme Court today maintains a
much broader definition of interstate commerce than
it did in 1922. Also, by assuming that baseball is no
longer exempt from the Sherman Act, it is also being
assumed that the business of baseball, which would
include an owner-imposed salary cap, affects
interstate commerce.

Essentially a salary cap involves an employer, or
several employers combined, that limits the amount
spent on hiring employees. It is analogous to a con-
sumer who limits the amount spent on a certain
product offered by sellers.

This situation, known as “monopsony price-fixing”
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is the opposite of the more common situation,
monopoly price-fixing. Monopoly price-fixing is a
single seller, or group of sellers, that sell a product at
a price higher than if other sellers of the product
existed. As the definition implies, monopsony price-
fixing is rare because it requires a situation where
there are less buyers than sellers and these buyers
are the sellers’ only customers. The baseball salary
cap is a monopsony price-fixing arrangement in vio-
lation of section 1 of the Sherman Act just as the NBA
salary cap is illegal monopsony price-fixing.!® The
owners are the buyers who, either individually or as

he Supreme Court cases thar
exempred baseball from anrirrust
laws never wenr beyond
the infersrare commerce issue.

a group, have agreed to pay a limited amount to the
players or sellers. The players outnumber the owners
by about thirty to one and can only sell their services
to the twenty-eight Major League owners.'®

The final issue for the Sherman Act section 1 claim
is whether a salary cap unreasonably restrains trade.
This is actually two questions: whether the salary cap
is a restraint and whether, as a restraint, it is unrea-
sonable. As noted for the NBA, a salary cap is a
restraint in two respects—player mobility and player
salaries.’®! Baseball’s proposed cap will directly
restrain salaries because, as noted previously, it will
cap salaries at the present level or less.’?? Since
teams’ salary budgets will be artificially limited, the
cap would inhibit the market, making it difficult if not
impossible, for all players to attain a salary commen-
surate with their true value.!®

A salary cap will indirectly restrain player mobility
because teams that ordinarily would have acquired a
player, either by trade or free agent signing, will have
to consider whether that player’s salary falls within
the team’s cap before he can be signed.!* The cap
could therefore force players to re-sign with their cur-
rent teams, preventing players from playing where
they choose and depriving owners of desired tal-
ent.!?®

Although it has been established that a salary cap
is a collaborative effort within interstate commerce
that restrains trade, it is not illegal unless this restraint
is unreasonable.'® Unreasonableness is determined
by courts applying either a per se test or a rule of
reason analysis.'¥

Unless an activity is “plainly anticompetitive,”
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which professional sports cases are generally not so
held, a rule of reason analysis will be employed.'®
The rule of reason analysis involves two steps: (1)
examining the activity to determine whether its pro-
competitive effects outweigh its anticompetitive
effects, and (2) determining whether the alleged ille-
gal activity is the least restrictive alternative avail-
able.’® A rule of reason analysis will therefore be
applied to the salary cap because, as with most
sports leagues’ restraints, some procompetitive justifi-
cations may exist.

he salary cap is more
anficompetiftive than

procompetifive and a less

restrictive alrernarive exists.

The primary procompetitive justification for base-
ball’s salary cap is to stabilize baseball’s deteriorating
financial situation.' But the owners have not clearly
demonstrated the severity of baseball’s financial situa-
tion like the NBA did in 1983 and they are asking the
players to forego their fundamental American right of
working for the highest salary they can obtain in the
market of their choice.

While the League’s financial condition is a valid
reason for invoking a salary cap, the anticompetitive
effects are very great, particularly in light of the
existence of a less restrictive alternative. Unless the
owners’ financial statements show otherwise, rev-
enue-sharing is a less restrictive alternative and the
mere existence of a less restrictive alternative suffices

to render the conduct at issue violative of the Sher-

man Act.'#

It is more important to protect player mobility and
player salaries than to protect large-market franchises’
ability to earn excess profits. Excess profits at the
expense of competition is precisely what the antitrust
laws proscribe. Thus, the salary cap is an unreason-
able restraint in interstate commerce that would vio-
late section 1 of the Sherman Act and the owners will
be liable if baseball is not exempt.

Shemman Act § 2 Claim The first question under a
section 2 claim will be whether the owners possess
monopoly power in the relevant geographic and
product market. The product at issue is a baseball
player’s playing abilities. The relevant market is the
twenty-eight Major League teams organized under
Major League Baseball in the United States and Cana-
da which require professional baseball talent.

Monopoly power refers to the ability of an entity
to affect the price that will prevail upon the market
by making itself impervious to competition.'* The
collusion cases are a clear illustration of the owners’
possession of monopoly power in the market for
professional baseball talent.

In Collusion I and Collusion II, it was shown that
the owners were able to conspire to not purchase
baseball talent thereby eliminating the players’ mar-
ket for the sale of their services. In Collusion I it
was shown that the owners were able to conspire by
sharing information on the bidding for free agents
thereby driving down the prices players could charge
for their playing services. Also, the definition of
monopsony price-fixing, as discussed above and
applied to salary caps, includes the ability to manipu-
late market prices. The owners therefore maintained
monopoly power in the relevant product and geo-
graphic market.

To successfully show the owners violated section
2 of the Sherman Act, the MLBPA will have to show
that the owners, in addition maintaining monopoly
power, applied the salary cap restraint to willfully
maintain and abuse this power rather than as a legiti-
mate business judgment. This is always answered
with a rule of reason analysis or a showing that the
monopolist’s activity, the salary cap in this case, has
an anticompetitive effect.'?

As demonstrated in the rule of reason analysis
above, the salary cap is more anticompetitive than
procompetitive and a less restrictive alternative exists.
If the owners were merely implementing a legitimate
business decision to save the baseball economy, they
would limit their proposal to a revenue-sharing plan
and not include a salary cap. Therefore, the owners
would be held to have violated section 2 of the Sher-
man Act.

The Antitrust Exemption Continues

The Exemption Is Unlimited If baseball's antitrust
exemption continues unabated as Federal Baseball
defined it, the doctrinal discussion above holding
owners liable for violating the Sherman Act would be
moot; the other Sherman criteria would never be
reached by the court.

Even if the MLBPA could sufficiently prove that
the business of baseball constitutes interstate com-
merce within the meaning of the Sherman Act, as it
probably could, it would need to persuade the court
that Federal Baseball must be overruled based on
Congress’ intent to subject baseball’'s business to
antitrust laws. The courts have very clearly delegated
this duty to Congress; therefore, the owners in this
case would effectively be shielded from antitrust lia-
bility for imposing a salary cap.
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The Exemption Is Limited For the MLBPA to
otherwise successfully challenge the salary cap on
antitrust grounds, it will have to show that the salary
cap is not a part of the business of baseball that has
been exempted by the Court from antitrust laws. The
MLBPA can accomplish this by arguing Piazza’s
holding that the exemption only applies to the
reserve clause and the salary cap is beyond the
reserve clause.144 The players could also try to argue
that the salary cap is not an integral part of the
business of baseball. 145

The latter argument is attenuated. It would be dif-
ficult for the players to show that the owners’ bud-
getary decisions concerning the proportion of their
revenues that should be paid to their employee-play-
ers is independent of and irrelevant to the administra-
tion of their professional baseball league.

Any court would hold that an employer’s judg-
ment of how much his employees should be paid is
an integral part of his business.

Since the 1976 Basic Agreement effectively
destroyed the reserve clause, it is difficult to under-
stand the implications of Piazza’s holding limiting
the baseball antitrust exemption to the reserve clause.

It is difficult for the MLBPA to argue that a salary
cap has nothing to do with the reserve clause
because salaries are clearly connected to the term or
conditions of an employment contract. But one argu-
ment that the MLBPA could make is that the exemp-
tion follows the reserve clause, so if the reserve
clause no longer exists,'¥ neither does the exemp-
tion. If the MLBPA could persuade the court to
accept this argument, it should have a viable antitrust
claim against the owners following the aforemen-
tioned analysis.

However, the owners could refute this argument
by persuading the court that a salary cap is impliedly
included within the reserve clause. If a reserve clause
refers to a club’s ability to continually employ a play-
er it must also refer to the club’s obligation to pay the
player and, accordingly, the amount that the player
should be paid.

Both of these arguments, however, are only valid
to the extent that Piazza is valid, and they skirt the
issue of whether Congress intends to include the
business of baseball, or the salary cap, within its
antitrust exemption.

While there is much merit in overturning the
exemption and holding for the players on this issue,
it is not clear a court would be willing to eliminate
baseball’s antitrust exemption on these grounds and
it may still give Congress the last word.

Major League Baseball is undergoing many
changes in an effort to modernize itself and remain
competitive with newer professional sports that are

rising in popularity.

Critical to baseball’s reformation effort is the reso-
lution of its long-standing labor problems, the reeval-
uation of an antitrust exemption granted to
professional baseball in an anomalous 1922 Supreme
Court decision and the restructuring of its obsolete
financial system.

As part of this process, baseball’s owners have
agreed to a revenue-sharing system but are demand-
ing that the players assent to an NBA-style salary
cap in the new Basic Agreement being negotiated in
1994 between the players’ union and the owners.
The players want to challenge the salary cap on
antitrust grounds but are barred by baseball’s
antitrust exemption.

The owners believe it is imperative that the play-
ers agree to a salary cap because, they contend, the
game is losing money and the players are overpaid.
The players believe a revenue-sharing system is suffi-
cient to resolve baseball’s economic problems and
the owners are unjustified in depriving the players of
their right to sell their services at the highest price the
market will bear.

If the antitrust exemption is lifted, the players will
prevail in an antitrust challenge to the salary cap
because the cap is an unreasonable restraint—the
anticompetitive effect on the players’ right to sell
their services outweighs the procompetitive effects of
stabilizing baseball’s finances, and revenue-sharing is
a less restrictive alternative in the present situation.

B aseball’s anrifrust exemption

has increasingly been under fire
from rhe courrs and Congress.

If the exemption continues, the owners will be
shielded from an antitrust challenge to the cap and
could unilaterally impose it on the players. If the
exemption is limited, it is unclear whether the own-
ers will prevail. _

Baseball’s antitrust exemption has increasingly
been under fire from the courts and Congress. In its
most determined effort to date, Congress has pro-
posed a bill in each house to overturn the exemption
in response to recent conduct by the owners that
Congress perceived as abusive of their antitrust
exemption. The conduct provoking Congress to over-
turn the exemption includes the owners’ ability to
impose restraints on players and the players’ depriva-
tion of a significant bargaining tool that labor unions
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in other industries and sports leagues maintain—the
antitrust lawsuit. Some recent litigation also threatens
to overturn or substantially limit the exemption.

Although baseball has been around for over 100
years and will continue to exist, 1994 will be a turn-
ing point for Major League Baseball: A players’ strike
has occurred over the salary cap issue, among others;
Congress may vote to overturn the antitrust exemp-
tion or a federal appellate court could narrow the
exemption further; a new commissioner will be
appointed; a new playoff structure has been created,;
and a new collective bargaining agreement will be
formed that, it is hoped, will end baseball’s labor dis-
putes for the rest of time.

Alexander Butterman is a third-year law student at St.
Jobw'’s University School of Law in Jamaica, New York. B.A.
Lebigh University, Bethlebem, Pennsylvania.
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75. 139 Cong. REC. §2416-02, supran.71.

76. Id. at *3.

77. Id. at *8-9.

78. Frank Dolson, Putting Bud Selig Through His Paces on
Enemy Turf, The Acting Commissioner Had a Lot to Explain About
Baseball’s Special Status, PHILADELPHIA INQUIRER, Mar. 22, 1994, at
E4.

79. See text under “Coexistence of Baseball’s Antitrust Exemp-
tion” and accompanying notes.

80. Fehr, supran.11, at *12.

81. Id. at *10.

82. See, eg. Denver Rockets v. All-Pro Management, 325 F.
Supp. 1049 (C.D. Cal. 1971) (basketball player challenging draft
regulation which prohibits drafting a player younger than four
years after high school graduating class); Kapp v. National Football
League, 586 F.2d 644 (9th Cir. 1978) (football player challenging
rule prohibiting other teams from negotiating with team’s new
draftee once placed on “reserve list”); Mackey v. National Football
League, 543 F.2d 606 (8th Cir. 1976) (football player challenging
“Rozelle Rule,” which required team acquiring free agent to com-
pensate team losing free agent in amount determined by Commis-
sioner Rozelle); Linseman v. World Hockey Ass'n, 439 F. Supp.
1315 (D. Conn. 1977) (hockey player challenging World League
rule that prohibited persons under the age of 20 from playing
hockey); Molinas v. National Basketball Ass’n, 190 F. Supp. 241
(S.D.N.Y. 1961) (basketball player challenging League’s refusal to
reinstate him after suspension for gambling); Neeld v. National
Hockey League, 594 F.2d 1297 (9th Cir. 1979) (one-eyed hockey
player challenging rule that prohibited him from playing hockey
because only had one eye); Brown v. National Football League,
821 F. Supp. 20 (D.D.C. 1993) (football player challenging uniform
salary provisions in developmental squad player contract).

83. Fehr, supran.11, at *10.

84. Id. This is another argument for Congress to repeal the
exemption; the American public is tired of tolerating baseball play-
er strikes in the middle of the season.

85. Baseball players attained free agency and the demise of the
reserve clause through arbitration. In 1970, the MLBPA and the
Major League Baseball Player Relations Committee (the owners’
negotiating representative, hereinafter PRC) managed to agree in
collective bargaining upon the establishment of impartial arbitra-
tion for internal grievances in the 1970 Basic Agreement. The cre-
ation of arbitration for the players was significant because it
established another means for the player to challenge his contract
without having to resort to antitrust litigation that proved itself use-
less in baseball. Subsequently, after Andy Messersmith of the Los
Angeles Dodgers and Dave McNally of the Montreal Expos, two
major league pitchers, played their entire 1974 season without a
contract, they claimed they fulfilled their contract obligations with
their respective teams and declared free agency for the 1975 sea-
son in defiance of the reserve clause. The owners rejected this
argument and claimed that an arbitration panel did not have juris-
diction to decide issues concerning the reserve clause. The arbitra-
tion panel held for the players and thereby declared free agency.
The owners attempted to challenge this arbitration in federal court,
Kansas City Royals Baseball Corp. v. MLBPA, 535 F. 2d 615 (8th
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Cir. 1976), but were unsuccessful. In the 1976 collective bargaining
between the MLBPA and the PRC, the owners regained a reserve
clause but for only six years: the 1976 Basic Agreement declared a
player a free agent, able to sell his talents to the highest bidder,
after six years of major league service; after three years of major
league service a player could have his salary decided by an arbitra-
tor. Irwin, supra n.26, at 296-97.

In the 1985 Basic Agreement the free agency rules had just
been modified making free agency less restrictive by imposing cer-
tain deadlines for the player’s former club to negotiate with the
free égent. Stephen L. Willis, A Critical Perspective of Baseball's Col-
lusion Decisions, 1 SETON HalLL J. SporTs L. 109, 119, n.94 (1991).

86. Id. at 120.

87. Major League Baseball Players Ass'n v. The Twenty-Six
Major League Baseball Clubs, Grievance No. 86-2, Panel Dec. No.
76 (1987) (Roberts, Arb.) (hereinafter Collusion I).

88. Major League Baseball Players Ass'n v. The Twenty-Six
Major League Baseball Clubs, Grievance No. 87-3 (1988) (Nicolau,
Arb.) (hereinafter Collusion IT).

89. Major League Baseball Players Ass'n v. The Twenty-Six
Major League Baseball Clubs, Grievance No. 88-1 (1990) (Nicolau,
Arb.) (hereinafter Collusion Il ). The owners were found to be
exchanging information with each other concerning offers made to
free agents and amounts paid to sign them. /d.

90. Marcia Chambers, Some Games Are Played in the Dark,
NatL LJ., Oct. 15, 1990, at 13.

91. Willis, supra n.85, at 132-33.

92. Chambers, supra n.90. “If all you have to pay is what you
would have to pay anyway plus some interest, you go through the
following analysis: If T do it, one thing I know, I'll save a lot of
money. Maybe I'll get caught, maybe I won’t. Maybe they’ll prove
their case, maybe they won't Maybe they’ll prove damages, maybe
they won't . . . anything up to and including that is a wash.” Id.

93, Steve Aschbumer, Top Dollar, Bottom Line Salary Caps Cre-
ate Sporting Debate, MINNEAPOLIS STAR TRiB., Oct. 17, 1993, at C8.
Baseball and hockey are seriously contemplating or proposing a
cap, football has already implemented one recently and basketball
must renegotiate their cap this year.

94. Id. .

95. Id. In 1981-1982 the National Basketball Association’s
(NBA) 23 teams lost $24 million and several teams were facing
bankruptcy. Charles Grantham, executive director of the National
Basketball Players Association (NBPA) said, “we were in far more
desperate straits than (other sports) ever have been. . . . In order to
save the jobs, primarily from a union standpoint, we agreed to the
salary cap.” Id.

96. Id. “A lot of people now will say it would be better if we
had no salary cap. I'd like to have peace on earth. But I have to
compare this system with what was in place before,” said Randy
Vataha, a former NFL player who is now an agent and helped
develop the cap. Id.; See also, Mackey v. Nat'l Football League, 542
F.2d 606 (8th Cir. 1976), Powell v. National Football League, 930
F.2d 1293 (8th Cir. 1989), 764 F.Supp 1351 (D. Minn. 1991); Brown
v. Pro Football, Inc., 782 F. Supp 125 (D.D.C. 1991); Kapp v.
National Football League, 390 F. Supp. 73 (N.D. Cal. 1974); Smith
v. Pro Football, Inc., 593 F.2d 1174 (D.C. Cir. 1978); McNeil v. Nat'l
Football League, 1991-2 Tr. Cas. (CCH) § 69,982.

97. Kelly Garrett, Problems, Problems: The NHL Has Loads of
Them, and It Must Solve Them in Order to Prosper, SPORT, Jan. 1992,
at 72.

98. David Aldridge, Salary Cap a Lesson in Financial Planning,
Teams Get Creative in a System Designed to Control Spending,
WasH. PosT, July 30, 1991, at D2.

99. Scott J. Foraker, The National Basketball Association Salary
Cap: An Antitrust Violation?, 59 S. CaL. L. Rev. 157, 158 (1985).

100. Collective Bargaining Agreement between the NBA and

the National Basketball Players Association (NBPA), art. VII, part
D, §1(a) & (b) (Nov. 1, 1988); Aldridge, supra n.98. Subsection (a)
also provides a maximum above which the 53 percent of defined
gross revenues cannot go.

101. Collective Bargaining Agreement, supra n.100, at part G,
§§ 1-6.

102. To get salary caps for each season, the NBA takes the
gross revenues from the previous year and adds ten percent plus
television revenues. David DuPree and Chuck Johnson, NBA's
Salary Cap Fit the Circumstances, USA Tobay, Feb. 1, 1990, at C3.

103. Collective Bargaining Agreement, supra n.100, part A,
§1(a)(D.

104. The National Football League has a “hard cap,” meaning
the salary cap applies in all cases; no exceptions are allowed. The
NBA has been criticized for its many exceptions because it makes
the cap very complicated to follow and creates many loopholes.

105. Collective Bargaining Agreement, supra n.100, at part F
§§ 1-6.

106. Fehr, supra n. 11, at *9. The revenue sharing plan is
believed to call for a big-market team pool of approximately $55
million for the most needy owners. About a third of the clubs
would be paying and a third receiving. Ross Newhan, At Last, Big
Teams Agree to Share Revenue, Los ANGELES TIMES, Jan. 19, 1994, at
C3.

107. DuPree & Johnson, supra n.102. At this time the owners
estimated TV and gate receipts equalled 81 percent of total team
revenues. Id.

108. Irwin, supra n.26, at 296-97.

109. Weiner, supra n.1. Chuck Knoblauch, the Minnesota
Twins second baseman and team union representative stated, “I'm
not an accountant or anything, but you would think that one and
one equal two, if [the owners are] paying players 6 or 7 million
dollars a year, where is that money coming from? I guess they’re
generous people, and they're just emptying their pockets to pay
players.” Id.

110. Giles Predicts Doom for Some Franchises Without Salary
Cap, PLaIN DEALER, Apr. 14, 1994, at D4. Philadelphia Phillies owner
Bill Giles predicting the twenty-eight Major League teams will lose
$100 million, the Seattle Mariners will lose $17 million, and the
Pittsburgh Pirates will lose $9 million, said, “If we don't get [the
salary cap], a lot of teams are going to move—San Diego, Pitts-
burgh and Montreal. Maybe three or four others will have to move
somewhere.” He cited the drop in national broadcast money as a
chief reason. Id.

111. Giles Cites Salary Cap as Way Teams Can Stay, USA Topay,
Apr. 14, 1994, at C5. “One of the worst things that ever happened .
to baseball was the CBS-ESPN deal of four years ago, when we got
paid twice of what we should have gotten paid,” said Bill Giles,
the Phillies’ owner, explaining that this TV deal caused the salary
escalation that continues even without a TV deal.

112. See note 10. Large-market teams, as the name implies,
have a larger market in their home territory from which to draw
revenues than do small- or intermediate-market teams. The size of
the market is based on population and is ranked by the advertising
industry. The revenues that vary most from market to market are
advertising (primarily from radio and television broadcasts) and
ballpark attendance.

113. Because it would be the large-market/financially success-
ful teams sharing their revenues with the smaller-market/less
wealthy teams, the large-market teams demanded the salary cap as
a condition to agreeing to a revenue-sharing plan. It has been
alleged that the salary cap is therefore a means for the owners to
recoup their “donations” to the small market teams. Fehr, supra
n.1l.

114. Ross Newhan, At Least Baseball Has Cue, LOs ANGELES
TiMEs, Jan. 8, 1993, at C6.
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115. Id.

116. Holt Hackney, A Question of Continuity: A Pregame Chat
with Dr. Jerry Buss, Owner of the Los Angeles Lakers and Kings, FW,
June 11, 1991, at 60.

117. Id. Baseball spends $210 million on player development in
its minor leagues while football and basketball spend zero on play-
er development because colleges do it all for them. /4.

118. Chambers, supra n.90.

119. Id. Baseball's antitrust exemption allowed the owners to
unilaterally impose these restraints. An example of the owners’
bad-faith negotiating tactics is Fehr’s illustration of how the owners
would tell the players to arrive at a salary cap proposal. When the
players replied that they were against the cap and would not make
such a proposal, the owners would walk away from the negotiat-
ing table. Id. at *9 (“How does one negotiate in that framework?
The ordinary expectation is that the party that wants the major
change in the agreement will at least tell you what he or she
wants. . . . Apparently not.”) See text under “Coexistence of Base-
ball Antitrust Exemption” and accompanying notes (discussing col-
lusion).

120. Fehr, supran.11, at *4-5.

121. Id. at *6. “So the real question is what is going on here?
How could an industry that’s had this kind of sustained growth be
in a crisis situation?” Jd.

122. Id. at *8.

123. 1d.

124. DuPree & Johnson, supra n.102. Baseball players already
earned approximately 53 percent of the League’s gross revenues in
1992 noted Richard Ravitch. Newhan, supra n.114. Ironically, while
baseball and other leagues are praising the NBA’s salary cap, the
NBA cap is drawing much criticism because it’s too complicated, it
restricts player movement and it’s not considered necessary any-
more since the League has recovered financially. Jerry Kirshen-
baum, Captivating, SPORTs ILLUSTRATED, Dec. 21, 1992, at 11.

125. Newhan, supra n.114.

126. Fehr, supra n.11, at *13. “The purpose of the cap then
becomes to figure out how much you can underpay compared to
market value what your players are.” Id.

127. Tt should be noted that the labor exemption could also be
applied to a salary cap restraint to prevent a salary cap from violat-
ing antitrust laws. The labor exemption is complicated and beyond
the scope of this article. Basically, it is an exemption from antitrust
liability for labor unions which allows unions to engage in restric-
tive or conspiratory behavior in order to promote their goal of bar-
gaining with the employer. The labor exemption to antitrust laws
is both statutory and nonstatutory and attempts to reconcile the
conflicting policies behind labor law and antitrust law. D. Albert
Daspin, Of Hoops, Labor Dupes and Antitrust Ally-Oops: Fouling
Out the Salary Cap, 62 INDIANA LJ. 95, 98 (19806); Foraker, supra
n. 99, at 161.

128. Foraker, supra n.99; at 161.

129. Foraker, supra n.99, at 171.

130. No other professional baseball league exists in the United
States that plays the same caliber of baseball. Many other profes-
sional baseball leagues exist but they are minor leagues that play
an inferior level of baseball and feed players into the Major
League.

131. Foraker, supra n.99, at 171.

132. A baseball player having a successful year would be
unable to sell his services to a team with other high-paid players
(presumably star players) at a price that reflects this success
because such a price would likely cause a team to spend over the
cap unless teammates are willing to be paid less which would not
be reasonable if they 0o performed more successfully. At least in
the NBA, when the cap was introduced, the cap was set at a high-
er amount than would baseball’s so the market was less restricted.

Nonetheless, the cap still presented a market restraint, which is
more restrained now that the NBA has been earning higher rev-
enues and more players’ salaries have approached the cap. Id.

133. /d. Donald Fehr, reacting to the NBA-styled salary cap
proposal stated:

[Wihat this [salary cap] proposal does is functionally elimi-
nate the free agent market for players. . . .Basically what they
{the owners] are saying is that they will control salaries and
there won't be a market for free agents. What this means is that
they will tell baseball players, “You will be denied the right to
seek your value on the free market. . . .

WasH. PosT, May 21, 1985, at 1.

134. Teams that are over the cap when it gets implemented will
not have to release high-paid players that raise the team above the
cap if the cap models itself after the NBA and not the NFL.

135. The salary cap's restraint on player mobility is comparable
to the old “Rozelle Rule” in football which was adjudged an illegal
restraint of trade in violation of the Sherman Act in Mackey v.
National Football League, 543 F.2d 606 (8th Cir. 1976). The Rozelle
Rule, named after football’s then-commissioner Pete Rozelle,
required any team acquiring a free agent to compensate the team
losing the free agent with whatever the commissioner determined
was reasonable compensation. Often the compensation was a
future first-round draft pick that was such a heavy price that it
served as a disincentive to acquire free agents thereby restraining
player mobility. The salary cap would equally be a disincentive to
a club acquiring free agents. Foraker, supra n.99, at 172.

136. Grossman, supra n.18, at 571.

137. Id.

138. Foraker, supra n.99, at 175. The unique competitive nature
of the athletic industry.makes it inappropriate to apply the per se
test to professional sports. While a professional sport consists of
franchises which compete against each other for players and quali-
ty of play, sports franchises must also cooperate to ensure the sur-
vival and competitiveness of other franchises. Failure to do so will
result in the demise of franchises which will detract from the over-
all level of competition of a league, thereby reducing spectator
interest and revenues. Jd.

139. Id, n.99, at 176.

140. Another procompetitive justification for a salary cap is to
foster competitive balance among the teams but this has not really
proven to be a problem in baseball with free agency. A perfect
example is the 1992 New York Mets which had one of the most
expensive payrolls in baseball, signing many free agents that year,
but still finished with a losing record (72-90) in fifth place. Also,
the Atlanta Braves have created a minidynasty the last two years
mostly with homegrown talent, not free agents.

If any competitive imbalance exists in Major League Baseball, it
is based on the financial problem—that small-market teams can’t
afford the expensive free agents like the large-market teams. Rev-
enue-sharing should resolve this.

141. Foraker, supra n.99, at 179-80.

142. Grossman, supra n.18, at 575.

143. Id. at 574.

144. 831 F. Supp. 420 (E.D. Pa. 1993).

145. Professional Baseball, 693 F.2d 1085 (11th Cir. 1982); Hen-
derson Broadcasting, 541 F. Supp. 263 (S.D. Tex. 1982).

146. The reserve clause today exists for the first six years of a
player’s baseball career so this argument would only help the
owners defend a salary cap for players with six or less years major
league experience. The owners are targeting the salary cap the
other way—to players with six or MORE years of major league
experience.
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