MONEY BACK - GUARANTEED?

PART Il - NO IMPLIED TERM IN TENANT BREAK OPTION

The Court of Appeal has overturned a decision of the
High Court which implied a term into a lease by which a
tenant could recoup "overpaid" sums after exercising its
break option.

The High Court's original decision did not entitle tenants
to apportion payments due before the break date.
However, the introduction of the implied term created a
degree of uncertainty for landlords and tenants. Was this
a term to be implied into all leases or just that lease?

Effect of the decision
The Court of Appeal's decision reinforces best practice:

(1) If parties want to be able to claim back "overpaid
sums", then they should ensure the lease includes
apportionment or recoup provisions that entitle
them to do so.

(2) Parties exercising break options should follow the
terms of the break option to the letter.

(3) Ifyou are in any doubt as to what is required to
exercise a break option and/or your rights after the
break date, seek specialist legal advice.

Key facts

The tenant ("T") had a break option conditional
upon there being no arrears of rent as at the break
date and payment of a sum equivalent to one year's
rent.

The break date was in the middle of a quarter.

T paid the full quarter's rent as it fell due and the
break payment in time to operate the break option.

T sought repayment of the "overpayment" element of
the quarter's rent for the period after the break date.

The Court of Appeal's decision

The Court of Appeal decided that the lease, read as a
whole against the relevant background, would not
reasonably be understood to include a term entitling T to
recoup the "overpayment":

a party seeking to imply a term into an agreement
must show not simply that the term could be a part of
the agreement but that the term would be part of the
agreement;

the court will not imply a term into an agreement
unless it is necessary to do so to achieve the parties'
express agreement;

the principle that a tenant should not pay for services
for a period after the expiry of its lease does not
provide the basis for a general principle that a tenant
should only pay for what it receives. While service
charges are compensatory, the same cannot be said to
be the sole purpose of rents;

the words "proportionately for any part of a year"
and the quarterly payment of rent are not sufficient
grounds for implying a term entitling T to reclaim
"overpaid" sums.



Where a break clause is conditional, there is uncertainty
as to whether the lease will terminate until all conditions
have been met.

The payment of a break premium may indicate that the
parties had considered what the landlord should receive
by way of compensation for the operation of the break
option. However, some cases would see the premium
paid before the rent fell due and other cases after the rent
fell due. The presence of a break premium would not
necessarily mean a term could or should be implied
entitling the tenant to recoup "overpaid" sums.
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WHAT IN HOUSE LAWYERS NEED (WIN)

Knowledge, support and networking for the in-house
lawyer community

WIN is the DLA Piper programme for in-house lawyers.
The aim of the programme is to listen to our clients and
identify the key legal and commercial issues in-house
lawyers face on a day to day basis so we can tailor our
services to meet their changing needs and priorities.

Many of our in-house clients are helping us shape the
agenda so that it remains topical and relevant. Clients can
join the discussion at www.dlapiperwin.com and tell us
what topic areas are of interest for access to a master-class
programme of targeted updates and educational networking
events.

For more information or to request additional information
on WIN please contact Richard Norman or Bethany
Jennings via www.dlapiperwin.com.

REALWORLD

Real Estate Litigation is part of our wider Real Estate
practice - the largest group of Real Estate lawyers in the
world.

REALWORLD (www.dlapiperREALWORLD.com) is our
interactive online guide to real estate law that provides
answers to the key questions that arise when entering
foreign real estate markets.

The site covers questions related to sale and purchase, real
estate finance, leases, construction, planning and zoning,
real estate taxes and corporate vehicles. It allows users to
compare the way in which issues in any two (or more)
different countries are dealt with and help evaluate the
possible options.
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