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Marketers of sporting events and products, like those in other industries, 

increasingly use customer data to promote events and products, to get to 

know their customers and fans, and to improve customer service. Last 

December the Federal Trade Commission (FTC) issued a report on privacy 

that provides specific suggestions about what a privacy policy should 

contain, and sports marketers may decide that it is time to update their 

privacy policy.  

 

The main themes of the FTC report are that rapid changes in technology and 

marketers' adoption of these new technologies require a new privacy 

framework, and that companies that collect, share and use consumers' 

information are not doing enough to protect consumers' privacy.  

 

Regarding privacy notices, the FTC criticized companies for using privacy 

notices that make it hard for consumers to understand what information is 

being collected, how it will be used and shared, if a person can opt-out of 

having information collected, and how to opt-out. The FTC also criticized 

companies for burying their privacy notices in user agreements or otherwise 

making them hard to find. In fact, the FTC recently announced the 

settlement of charges against a company for an inadequate privacy notice. 

The FTC alleged the company violated federal law by burying its privacy 

notice in the 30th paragraph of a long user agreement and providing only a 

vague statement about how it intended to use consumers' information.  

 

The FTC's report does not have the force of law, but it should be seen as a 

collection of "best practices" as interpreted by the country's primary 

consumer protection agency.  
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• The FTC wants companies to provide a description of their privacy 

 practices that is short, easy to understand, and easy to find.  

• The FTC also wants companies to offer consumers a chance to see 

 the data collected about them, and in some cases allow consumers 

 to collect or delete such data.  

• The FTC is not requiring companies to offer an opt-out to everyone, 

 but for companies that do provide consumers with the choice of 

 opting-out of all or part of their information collection, the FTC 

 wants companies to tell consumers about that choice up front. 

For example, the FTC said where a company has a relationship with a 

consumer (or fan), the choice mechanism should be offered at the point 

when the consumer is providing data or otherwise engaging with the 

company. 

•  In the context of an online retailer, the disclosure and choice 

 mechanism should appear clearly and conspicuously on the page on 

 which the consumer types in his or her personal information.  

• With respect to social media services, if consumer information will 

 be conveyed to a third-party application developer, the notice-and-

 choice mechanism should appear at the time the consumer is 

 deciding whether to use the application and, in any event, before 

 the application obtains the consumer's information.  

• Where the information sharing occurs automatically, through a 

 default setting, that fact should be disclosed clearly and 

 conspicuously  at the time the consumer becomes a member of 

 the service, not merely buried in the privacy policy. 

The FTC also outlined a new form of choice for online behavioral advertising 

- a "do not track" program. (Online behavioral advertising, or online 
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tracking, refers to the collection of information, usually using cookies, from a 

computer about a computer user's activities on the Internet, over time and 

across different websites.)  

 

The FTC runs the national Do Not Call registry, which allows consumers to 

put their landline and cellular phone numbers on a list and telemarketers are 

not supposed to call anyone on that list for telemarketing purposes. The FTC 

said it supports establishing a do not track program, probably using some 

kind of browser setting, so that consumers can opt-out of online tracking. In 

January, a bill called the "Do Not Track Me Online Act" (H.R. 654) was 

introduced in Congress. The bill would authorize the FTC to establish 

standards for an online opt-out mechanism that would allow consumers to 

"effectively and easily" prohibit the collection or use of personal information 

(with some exceptions).  

 

For sports marketers who engage in any kind of information collection from 

individuals, it might be time to review your privacy policy. Here are some 

tips for designing a privacy notice that complies with the FTC's recent 

guidance:  

• Privacy notices should be short, clear and easy to understand.  

• This notice should be easy for a user to find - not buried in a long 

 user agreement.  

• The policy should clearly spell out how the company uses 

 information, with whom the company shares the information, 

 whether an individual can opt-out of having the information 

 collected or used, and how to opt-out.  
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• Individuals should be offered a chance to see the information that is 

 collected about them and be allowed to change or delete the 

 information in some cases.  

• Information should be saved only as long as necessary and 

 companies should implement plans for safeguarding that 

 information. 

For more information about data collection or other issues facing sports 

marketers, please contact Brian Socolow at bsocolow@loeb.com or 

212.407.4872. 

 
Loeb & Loeb's Sports Practice offers broad litigation and transactional 

services and a unique combination of complex entertainment and intellectual 

property expertise, along with an unparalleled depth of knowledge in all 

issues related to sports. Our diverse practice counsels individuals and 

organizations in the sports industry on issues concerning intellectual 

property use and protection, sponsorships and endorsements, contract 

negotiations, purchase and sale of assets and other transactional matters, 

risk management, and litigation.  

For more information, please click here. 

 
This alert is a publication of Loeb & Loeb LLP and is intended to provide 

information on recent legal developments. This alert does not create or 

continue an attorney client relationship nor should it be construed as legal 

advice or an opinion on specific situations.  

 

Circular 230 Disclosure: To ensure compliance with Treasury Department 

rules governing tax practice, we inform you that any advice contained herein 

http://www.loeb.com/losangeles/�
http://www.loeb.com/newyork/�
http://www.loeb.com/chicago/�
http://www.loeb.com/nashville/�
http://www.loeb.com/washingtondc/�
http://www.loeb.com/beijing/�
http://www.loeb.com/�
http://www.loeb.com/brian_socolow�
javascript:SendMail('bsocolow','loeb.com');�
http://www.loeb.com/sportspractice�


 

 
 
 
 

LOS  ANG EL ES   N EW  YOR K  CH ICAGO   NAS HVI L LE   W ASHINGT ON, D C  BE IJ ING       www.loeb.com  
 

 

LOEB & LOEB adds Depth. 

(including any attachments) (1) was not written and is not intended to be 

used, and cannot be used, for the purpose of avoiding any federal tax 

penalty that may be imposed on the taxpayer; and (2) may not be used in 

connection with promoting, marketing or recommending to another person 

any transaction or matter addressed herein. 

 

This publication may constitute "Attorney Advertising" under the New York Rules of Professional Conduct and under  
the law of other jurisdictions. 

© 2011 Loeb & Loeb LLP. All rights reserved. 
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