An easy way to keep current on tax and legal issues

o
Rubln On TaX relating to Federal and Florida tax, Estate Planning,

Probate, & Business matters

Conservation Easements—Using The IRS Audit Manual To
Avoid Issues

An owner of real property that donates a conservation easement to a qualified
organization may be able to deduct the value of the easement for income tax
purposes. Such a deductible contribution requires the contribution of a qualified
real property interest to a qualified organization exclusively for conservation
purposes. A qualified real property interest is a restriction granted in perpetuity
on the use, modification, and development of property such as parks, wetlands,
farmland, forest land, scenic areas, historic land or historic structures.

The IRS has revised it Conservation Easement Audit Techniques Guide as of
September 30, 2011. This lengthy guide should be reviewed by those structuring
such contributions to assure compliance with all statutory and regulatory
requirements.

Exhibit 12-1 is especially beneficial since it provides an all-inclusion list of
potential issues. It includes general problems that may arise with charitable
contributions, deficiencies in the appraisal process, deficiencies as to the
perpetuity requirements, deficiencies as to the recipient organization, and
deficiencies as to the requisite conservation purpose. The list is a gift for
planners and return preparers — it should be used as a checklist for planning and
compliance.

For those with an interest, | have reproduced the Exhibit 12-1 issue list below:
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General Rule Tssues

Lack of charitable intent (including quid pro
quia}

Conditional gafy

Contemporancous written acknow ledgmeni
(CWA)

Qrualificd Appraisal Isswes
(Mote: The Delcn Keduchon Act of 1954
(DEFRA) and section 1700 1 1) outline the

SLATULOry appr aisal requarcmenis. |

Appraizal not aitached to retum (FMY
5 500K )

Appraisal not prepared in accordance with
gencrally accepied appraisal slandards

Appragal not imely

Mol a qualificd appraiser

Doesn’t meet IRC, DEFRA, or Treas, Reg

Code/Regs
17Ma): 1.170A-1(h)
LIT0A-Lie)k 1.1T0A-Tan3)
TN OEY: 1.1 T0A=13(0

Code/Regs

170 % 1 1) {donations alter 67304
DEFRA 155{ap I ALiaH4)
LIT0A-13 (e 31D

Nolce 2004626 3. 02(1}

17N I ND) (donations afler 673004

TPNCH LI HER MDY (retumns filed afier
8/17/06);
Motice 2006-96 §3,024( 1)

LIT0AL 3 (el 30 A

1T LIME ) {retums fibed after 871 7/06)
DEFEA 155{ap5)
LIT0AL SN 30BY, Motce M-S, §3 .03

1T LIMEN Ty (retumns filed afier &1 7/06)
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Oua lifved .-\.||-|'|r;l'|\;ll lasmes

requircmanis

Appraisal fee based on percentage of valus

Form 8243 (appraisal summan) missing or
mompléte

Qualificd Real Property Interest [ssues
Cualified real property imterest
Lack of perpeiuiiy

Lack of |'u,::|:u,'|1.|i|:\. = Failure 10 |n:|l|:l|,:r|:|.
subordinaic

Lack of perpetuity - Extinguishment-allocanon
of proceeds

Mot a qualified organizanon or cligible donee
Conscrvation Purpose lssues

Conservalion panose

Cutdoor recreation or education of public

Outdoor recreation or education of public -
Lack of access

Protection of eavironmental sysiem {najural
healbitat )

Protection of environmenial system -
Significant habitai or ecosystem

Preservaiion of open space
Preservation i:-l'»::-|u,::u Space Seenie crnjovment

Presenvation of open space -5<enic enjoyment-
Lack of visual access

Preservation of open space -Covernmenial
conEcmvalion |:||1|I-\:1.

Preservation of open space -Governmental
CondErvalon |'u1||-\,:\ I"]1.:\. RIC u| o \:\uul b e

f'llllq'.'ih':\
DEFRA 155{ap 1) through (6)
LITOA=T 3K {3 M)
LITOAI 3 (e 3WiNC ) Notice 200496
LITOA=T3HcHIWINBY, LIT0OA-I3cHE)

1 1T0A-13(cK4)
DEFRA 155(ap I By DEFRA 155(ap3)

CodeRegs
170dhi 2y, 1L1T0A-14a). (b)

I17hH2ZKC ) 1TO(h5)

LITOA=T4igH2)

LD TOA=] 4 gl i e

I170dh3y L ITOA-14c) 1)
Code/Regs
I 7TohAu A 1L ITOA14du )

I700h WA AN L IT0A-14(d K2

LI TOA1HdM2 Wil

I 700 WA WA WD, 11 T0A-14(dW3)

L ITOA-14HdNI W)

I 700h A ANy, 11 T0A-14{dK4)

I 7ogh 4w AW 11 T0A D dide4Kii)

LIT0A-T4HdN4 M B)

I 7oh 4w A Wi w0y 11 T0A-D4(d 4 Main)

LITOA-1HdMA Wi WiCh
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Conservation Purpose |ssoes

required il conservalion purpose 15 (rnustrated
withoul aceess

Preservation of historic land or ceruified
histonic struciure

Preservaton of hastone land or cermified
hisioric struciure - Historic land

Preservanion of histone land or cerafied
historic struciure - Certilied histonic siruciure

Preservation of historic land or cemified
historic struciure - Certified histonc streciurs
{1} Indvvadually listed or (2) i histone disinct
and NP5 cerifies

Preservation of histonc land or certified
historic structure - Lack of visual access

Failure to comply w/ PPA for bualdings moi
individually histed. (Fagade only)

Failure o comply w/ PPA for buildings no
individually listed - Mo restriction for enire
EXLCTor.

Failure to comply wi PPA for buildings mol
individually listed - Lack of written agreement
between donaridonee

Failare to comply w/ PP A for buildings mot
indivadually bisted - Falure to attach apprasal.
with phatos and descrnption of restnelons

Faslare to comply w/ PPA for baildings not
individually listed - Failure 1o pay $300 filing
fee (Tagade only)

Nol exclusively for conservalion purpse

e Lhll .;x.;lu.:-.lu:l:u for conservalion purpsice -
Inconsistent Lse

InsuiTicient or lack of documentation for
conscrvation purpose (baseline siwdy)

Codde Regs

1O A A )

L IT0A-14{d K 5)

L A70A-T4(d K5 W)

1T 4 W) (donations made after 8/1 706);
L I70AL4{{d W3 W)

L AT0A-L4(d i3 mivi A)

17 kW4 WB) (domations afier 7723/06)

14BN (donations alter 7/2504)

170l 4 WB)ii) (donations alter T/25/06)

VAN hE 4 W B} (lax years beg. alter &1 706)

10N 1 3) (contributions on or afier 21307

1T Sy | 1T0A-14({c)

L I70A-14{eM(2) and (3)

L A70A-T4igh Sk 107013 (c 4 M)
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Valuation lssues Code/Regs
Orervaluation 1 Tiba)y; 1. 170A-14hH3)
Deduction not based on FAMY 1Toay LIT0A=Lic) 11 T0A-14kH3)
Deduction limited 1o basis 170 I HA)
Contiguous parcelinonconiiguous parcel LIT0A-14{(h 3 K1)
Miscellaneous [ssues Code/Regs
Percentage limutations not computed properly 1 Ti{by

Behabilitation credit-reduciion of deduciion

TO{H 14
{facade only) 170N 14)

Rehabilitation credit-recapiure (facade only) Siia); Rev. Rul 89590
Fenaliy lssucs Code/Kegs
Taxpayer penaltics G 2ia), {e), (h), GooHcH ) - (3)

.-"n,ppl:;::lwr |:u,'|1;|]I::;

{Returns filed afier 725006 iff facade casement

on a building in a regisicred histonc distnct; GHG95A
returms (led alier 81 706 for all other

CasEments. |

Conservation Easement Audit Techniques Guide

Authored by Charles Rubin, Esqg. Mr. Rubin is a Florida Bar Board Certified tax attorney with the firm of Gutter Chaves
Josepher Rubin Forman Fleisher P.A. (www.floridatax.com) His practice focuses on protecting & enhancing
individual, family & business wealth through: Planning to Minimize Taxes (U.S. & International) « Estate Planning,
Charitable, Marital & Succession Planning ¢ Business Structuring & Transactions ¢ Trusts & Estates (Administration-
Disputes-Drafting) « Creditor Protection. He can be reached at 561-998-7847 or at crubin@floridatax.com. This article
was previously published at http://www.rubinontax.blogspot.com.
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