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FDIC D&O Insurance and 
“Claim” Issues 
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Definition of “Claim” in a D&O Policy 

• A D&O policy is triggered when there is a “claim” made during the 
policy period for a “wrongful act” 

• A typical definition of “claim” can be found in most bank D&O 
policies and one issued by Travelers reads as follows: 

− (a) a written demand against any Insured for monetary damages or 
non-monetary relief; 

− (b) a civil proceeding against any Insured commenced by the 
service of a complaint or similar proceeding; 

− (c) a criminal proceeding against any Insured commenced by a 
return of an indictment or information; 

− (d) an arbitration proceeding against any Insured, or a formal 
administrative or regulatory proceeding against any Insured Person 
. . . which shall be deemed commenced by such Insured’s receipt 
of an arbitration petition, a notice of filed charges, a formal 
investigative order or a similar legal document. . . . 
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So, what constitutes a “claim” 

• The actual definition is crucial for determining if, and 
when, insurance is available 

• In the FDIC context – 

− informal investigations 

− internal referrals 

− interviews or document requests 

− review periods 

− formal investigation/lawsuit 

− enforcement 
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“Claim” definition Denials and Cases 

• 11th Circuit – Office Depot Case (unreported) 

− no coverage for investigation until subpoenas and Wells 
Notices issued 

− rejected argument that “proceedings” were the same as 
“investigation” 
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• MBIA Case – 2d Circuit 

− Held that Special Litigation Committee, investigative 
expense and independent consultant costs covered 

− held that a sensible businessperson would equate a 
subpoena as a “formal or informal investigative order” 

− rejected insurer’s argument that because the documents 
were produced voluntarily by an oral request and not by 
subpoena or other formal means that it did not constitute a 
“claim” 
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Timing of a “claim” 

− notice issues come into play – when is a claim a claim 

− interrelated wrongful acts?  

− merging and comparing of policy timing, limits and 
language to determine whether and when a “claim” is 
covered and under which policy 

− nature of the claims made and reported policy 
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Market Response 

• AIG Investigation Edge and other carriers matched the 
broader coverage grants 

− specifically covers informal investigations 

− can contain sublimits 
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FDIC Letter on D&O Issues 

• The FDIC published advisory letter FIL-47-2013 dated 
October 10, 2013 confirming the importance of 
reviewing Directors & Officers Liability Insurance 
Polices (D&O) 

• In the letter, the FDIC advised banks to review the 
terms and conditions of their policies and to pay special 
attention to exclusions for regulatory actions and to 
remind banks that insurance to pay for Civil Money 
Penalties (CMPs) is not allowed  
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Regulatory Exclusion 

• Regulatory Exclusion: A typical regulatory exclusion 
contained in a bank policy might read as follows: 

• [no coverage] “based upon or attributable to any action 
or proceeding brought by or on behalf of the Federal 
Deposit Insurance Corporation, the Federal Savings 
and Loan Insurance Corporation, any other depository 
insurance organization, the Comptroller of the 
Currency, the Federal Home Loan Bank Board, or any 
other national or state regulatory agency.” 
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Insured v Insured 

• The insured v insured exclusion can apply when the 
FDIC acts as the receiver of a failed institution and 
then sues former directors because the FDIC “steps 
into the shoes” of the failed bank  

• Georgia Federal case involving Community Bank & 
Trust said no coverage 
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CMPs  

• Insurance is not permitted to pay for the imposition of 
Civil Money Penalties on individuals 

• This includes a prohibition even when the individual 
promises to repay the institution 
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• Risk and regulated enterprises 

• Examination by Federal and State banking agencies 

• When a regulator through examination determines that a 
bank warrants higher levels of scrutiny and oversight it can 
establish that through a formal and informal enforcement 
action 

• Regulator discretion (Delegations of Authority): 

− State 

− FDIC 

− OCC 

• Informal “progressive” discipline 

• Formal 
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• Formal 

1) It can serve as the basis for further administrative 
penalties, such as civil money penalties, removal of 
officers and directors 

2) Types 

a) Prompt corrective action directives 

b) Capital directives 

c) Cease and desist orders 

d) Written agreements 
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• Disclosure to third parties 

1. Confidential non-public supervisory information 

2. Applications to disclose: Part 309 request 

3. Securities law:  disclosure 

4. Disclosure of formal order vs. informal orders 

5. Disclosure of examination report of federal and state 
examiners 
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Appendix A 

FDIC Relevant Delegations of Authority 

http://www.fdic.gov/regulations/laws/matrix/exhibit1.html 
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*FOOTNOTES APPLICABLE TO ALL OF EXHIBIT I 

1. The FDIC Board of Directors retains the authority to act on any filing upon which any member of the Board of Directors 
wishes to act, even if the authority to act on such filing or enforcement matter has been delegated. 

2. Any subdelegation below the Regional Director level must be in writing by the Regional Director. 

3. Any FDIC official with delegated authority under this part may elect not to exercise that authority. 

FOOTNOTES 

A-1 

Except for appeals of denied change in bank control, change in senior executive officer or director, or Section 19 applications, 
which are covered by Subparts D, L, and M, respectively, of Part 308, the levels of authority to reconsider filings for which a 
Request for Reconsideration has been granted are as follows: 

1. Board of Directors, if the Board originally acted on the filing; 

2. Supervisor Appeals Review Committee (SARC), if filing was denied by Director, Deputy Director, or Associate Director; 

3. Director or Deputy Director, if filing was denied by Regional Director, Deputy Regional Director, or Area Director. 

All require consultation with the Legal Division. 

The decision at any of these levels is the final agency determination. 
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A-2 

It is reserved to the Board to issue notices of intent and temporary and final orders under 303.11(g) as to any decision on a 
filing originally acted on by the Board. 

If not originally acted on by the Board, notice of intent and final orders are delegated, as indicated, after consultation with the 
Legal Division. 

Issuance of a temporary order in lieu of notice of intent is delegated to the Director, Deputy Director, and Associate Director, 
after consultation with the Legal Division. 

Only the official who acted on the original filing, or an official of equivalent authority, may exercise 303.11(g) delegations. 

A-3 

Delegated authority to the DSC Director, Deputy Director, and Associate Director to enter into written agreements with foreign 
regulators is limited to written agreements used to facilitate information sharing arrangements between home and host country 
supervisors. 

A-4 

Assistant Regional Directors, Case Managers, Field Supervisors and Supervisory Examiners may determine if an application 
is substantially complete or modify publication requirements only to the extent they are authorized to act on the application. 
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FOOTNOTES 

B-1 

1. Statutory factors in FDI Act Section 6 have been 
considered and are favorably resolved. 

2. No unresolved Management Interlocks (Part 348). 

3. Compliance with NHPA, NEPA, and CRA, and any 
applicable statements of policy or applicable related 
regulations, including 12 CFR part 345. 

4. No CRA protest, or appropriate signoff (see B-2). 

5. Conformity with FDIC Statement of Policy on Applications 
for Deposit Insurance. 
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6. Agreement in Writing to the imposition of a condition OTHER THAN:  

• Standard Condition at 303.2(dd) (Subpart A) 

• Any of the following 14 Standard Conditions: 

1) The applicant will provide a specific amount of initial paid-in capital; 

2) The Tier 1 capital to assets leverage ratio (as defined in the appropriate capital regulation and guidance of the institution's 
primary federal regulator) will be maintained at not less than eight percent throughout the first three years of operation and 
that an adequate allowance for loan and lease losses will be provided; 

3) Any changes in proposed management or proposed ownership to the extent of 10 percent or more of stock, including new 
acquisitions of or subscriptions to 10 percent or more of stock shall be approved by the FDIC prior to the opening of the 
depository institution for business; 

4) The applicant will adopt an accrual accounting system for maintaining the books of the depository institution; 

5) Where applicable, deposit insurance will not become effective until the applicant has been granted a charter as a depository 
institution, has authority to conduct a depository institution business, and its establishment and operation as a depository 
institution have been fully approved by the appropriate state and/or federal supervisory authority; 

6) Where deposit insurance is granted to an interim institution formed or organized solely to facilitate a related transaction, 
deposit insurance will only become effective in conjunction with consummation of the related transaction; 

7) Where applicable, a registered or proposed bank holding company, or a registered or proposed thrift holding company, has 
obtained approval of the Board of Governors of the Federal Reserve System or the Office of Thrift Supervision to acquire 
voting stock control of the proposed depository institution prior to its opening for business; 

8) Where applicable, the applicant has submitted any proposed contracts, leases, or agreements relating to construction or 
rental of permanent quarters to the appropriate regional director for review and comment; 
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9. Where applicable, full disclosure has been made to all proposed directors and stockholders of the facts concerning the 

interest of any insider in any transactions being effected or then contemplated, including the identity of the parties to the 

transaction and the terms and costs involved. An insider is one who is or is proposed to be a director, officer, or incorporator 

of an applicant; a shareholder who directly or indirectly controls 10 or more percent of any class of the applicant's outstanding 

voting stock; or the associates or interests of any such person; 

10. The person(s) selected to serve as the principal operating officer(s) shall be acceptable to the appropriate regional director; 

11. The applicant will have adequate fidelity coverage; 

12. The depository institution will obtain an audit of its financial statements by an independent public accountant annually for at 

least the first three years after deposit insurance is effective and submit to the appropriate FDIC office (i) a copy of the 

audited annual financial statements and the independent public auditor's report thereon within 90 days after the end of the 

depository institution's fiscal year, (ii) a copy of any other reports by the independent auditor (including any management 

letters) within 15 days after their receipt by the depository institution, and (iii) written notification within 15 days when a 

change in the depository institution's independent auditor occurs. 

13. The bank shall operate within the parameters of the business plan submitted to the FDIC. During the first three years of 

operations, the bank shall notify the regional director of the FDIC and its primary Federal regulator, if not the FDIC, of any 

proposed major deviation or material change from the submitted plan 60 days before consummation of the change. 

14. In cases, primarily involving special purpose de novos, where the applicant's business plan indicates there will only be an 

intercompany or similar deposit than the following additional standard condition must be imposed: That the insured institution 

shall acquire prior to the effective date of deposit insurance and continue to maintain the requisite deposits to be "engaged in 

the business of receiving deposits other than trust funds" as defined in 303.14 of the FDIC Rules and Regulations. 
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7. FDI filings involving the following are to be acted upon at the Washington office and such filings 

should not be accepted without prior consultation with the Risk Management and Applications 

Section. 

1) de novo institutions owned by a company that is not a "bank holding company" under the Bank Holding 

Company Act of 1956 or a "savings and loan holding company" under the Home Owners' Loan Act, and 

2) certain special purpose banks and nonbank banks, including non-traditional banks, money desk 

operations with no teller windows, Internet banks, Bankers' banks, and boutique or niche type banks that 

focus on particular segments of the market, e.g., sub-prime lending or other limited purpose product lines, 

select customer bases, etc.  

8. The DSC Director, Deputy Director or Associate Director may, on a case-by-case basis, delegate 

approval authority for filings involving limitations B-1 7 (1) or B-1 7(2) to the DSC Regional Director, 

Deputy Regional Director or Area Director. 

9. FDI filings where the composite rating at an entrance examination is "3" or worse is not 

subdelegated below the Associate Director (Operating Uninsured only). 

10. The DSC Regional Director, Deputy Regional Director or Area Director may delegate, in writing, 

authority to approve filings subject to the limitation B-1 (1-6) to DSC Assistant Regional Directors. 
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B-2 

When an application is protested based on CRA concerns, delegated authority must be exercised 
consistent with the current DSC Memorandum to Regional Directors regarding Consultation Policy and 
Procedures for Compliance Examination and CRA Issues. Consultation with the Legal Division is required 
when a nonstandard condition is imposed in response to a CRA protest. 

B-3 

Eligible for deposit insurance considering its charter and class in the State in which it is licensed/chartered. 

B-4 

Refer to the Joint Agency Statement on Parallel-Owned Banking Organizations, FIL-35-2002, dated April 
23, 2002, for the definition of a parallel-owned banking organization (PBO). 

B-5 

Refer to the Federal Reserve Bank's International Banking Organizations (Regulation K), Section 
211.21(o) for the definition of a foreign banking organization (FBO). 

B-6 

Delegated Authority may be exercised only after receipt of a determination from the DSC International 
Branch, working in conjunction with the Legal Division, as to whether or not the de novo institution would 
be part of a PBO or FBO 
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FOOTNOTES 

C-1 

1. Statutory factors at Section 6 of FDI Act have been considered and are favorably 

resolved. 

2. Applicant meets or agrees in writing to meet Part 325 Capital Requirements set forth in 

12 CFR part 325 and the FDIC "Statement of Policy on Capital Adequacy" (12 CFR 

part 325, appendix B) before or at consummation of the transaction which is the 

subject of the filing. 

3. Fair/Reasonable/Comparable insider transactions, if applicable. 

4. Compliance with NHPA, NEPA, and CRA, and any applicable related regulations, 

including 12 CFR part 345. 

5. No CRA protest, or appropriate signoff (see C-2). 

6. Applicant with existing interstate presence has not failed the credit needs tests per 

Section 109 of Riegle-Neal.  
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C-2 

When an application is protested based on CRA concerns, delegated authority must be exercised 

consistent with the current DSC Memorandum to Regional Directors regarding Consultation Policy and 

Procedures for Compliance Examination and CRA Issues. Consultation with the Legal Division is required 

when a nonstandard condition is imposed in response to a CRA protest. 

C-3 

For de-novo branching to a host state where applicant does not already maintain a branch: 

Confirmation by the FDIC that the applicant has complied with the host state's filing requirements and that 

the applicant has provided a copy of the FDIC filing to the host state. 

Confirmation that host State has in effect a law that meets requirements of FDI Act 18(d)(4)(A). 

Determination that bank is as of the date of the filing and will continue to be adequately managed and 

adequately capitalized. 

Compliance with CRA (FDI Act 44(b)(3)) as to interstate aspects. 
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C-4 

For applications submitted to relocate a main office from one state to another where the applicant seeks to 

retain branches in the state where the applicant's main office exists prior to an interstate relocation of the 

main office, confirmation must be obtained that the filing meets the requirements of FDI Act Section 

18(d)(3)(B). 

C-5 

For exercise of delegated authority, the applicant in an interstate application with one or more existing 

branches in a State other than its home state, must not have failed the credit needs test of a host state as 

per Section 109 of Riegel Neal Interstate Banking and Branching Efficiency Act of 1994 (12 CFR Part 369). 

C-6 

Criteria 2 in footnote C-1 is not required for the following filings: 

In-State Messenger Service 

In-State Temporary Branch 

In-State Relocations of Branches or Main Office 
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C-7 

Regulation permits relocation upon occurrence of disaster or emergency, provided: 

Notification of relocation within 3 days of the relocation, and 

Filing of a short-form application with the regional director within 10 days of the relocation. 

Content of application shall a) identify the nature of the emergency or disaster, b) specify the location of the temporary branch, 

and 3) provide an estimate of the duration the bank plans to operate the temporary branch. 

C-8 

Additional delegation requirements that must be met before a Field Supervisor (Risk Management) or Supervisory Examiner 

can act under its delegation: 

The Case under the case manager program has been assigned to the field. 

A CRA assessment of "Satisfactory" or "Outstanding". 

No CRA protest. 

The last compliance composite rating must be a composite "1" or "2". 

After consultation with the consumer protection branch, it is determined that there are no substantive compliance or fair 

lending violations. 
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FOOTNOTES 

D-1 

1. Resulting institution will meet all applicable capital requirements upon consummation (or where the resulting entity is 

an insured branch of a foreign bank, would be in compliance with 12 CFR 347.211 upon consummation of the 

transaction). 

2. Factors in Section 18(c)(5) and (11) (Money Laundering-Patriot Act) of the FDI Act have been considered and are 

favorably resolved. 

3. Merging institutions do not operate in same Relevant Geographic Mkt ("RGM") or Atty. Gen'l has provided favorable 

competitive report. 

NOTE: Board has not delegated authority to approve any merger application where the DOJ has provided an adverse 

competitive report. 

4. Compliance with the CRA and any applicable related regulations, including 12 CFR Part 345, is favorably resolved. 

5. No CRA protest filed, or appropriate signoff (see D-2). 

6. Applicant agrees in writing to conditions other than standard 303.2(dd) conditions. 
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D-2 

When an application is protested based on CRA concerns, delegated authority 

must be exercised consistent with the current DSC Memorandum to Regional 

Directors regarding Consultation Policy and Procedures for Compliance 

Examination and CRA Issues. Consultation with the Legal Division is required 

when a nonstandard condition is imposed in response to a CRA protest. 

D-3 

Any approval under Subpart D that is also an Interstate Merger covered by FDIA 

Section 44 must also meet the approval requirements of Section 44. For 

example, if the Regional Director decides not to act on an interstate bank merger 

application, under Section 44, he or she cannot approve that application under 

Section 18(c) even if all the criteria for delegated approval under Section 18(c) 

are met. The application must be forwarded to the Washington Office for action 

under both Sections 44 and 18(c) of the FDI Act. 
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FOOTNOTES 

E-1 

Delegated authority may be exercised only if it is determined that the proposed acquisition does not 

present any of the grounds for disapproval listed in section 7(j)(7), 12 U.S.C. § 1817(j)(7). 

E-2 

Delegated authority may be exercised only after receipt of a determination from the DSC International 

Branch, working in conjunction with the Legal Division, as to whether or not the institution is part of a PBO 

or FBO. 

E-3 

Refer to the Joint Agency Statement on Parallel-Owned Banking Organizations, FIL-35-2002, dated April 

23, 2002, for the definition of a parallel-owned banking organization (PBO). 

E-4 

Refer to the Federal Reserve Bank's International Banking Operations (Regulation K), Section 211.21(o) 

for the definition of a foreign banking organization (FBO). 
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E-5 

1. When the proposed transaction is an acquisition of control of a parent company of a state 

nonmember bank and that parent company is a "bank holding company" under the Bank Holding 

Company Act of 1956 or a "savings and loan holding company" under the Home Owners' Loan Act, 

any change in control of such a company would be subject to approval by the Federal Reserve 

Board or the Office of Thrift Supervision, respectively. 

2. When the proposed transaction is an acquisition of control of a parent company of a state 

nonmember bank that is neither a "bank holding company" under the Bank Holding Company Act of 

1956, nor a "savings and loan holding company" under the Home Owners' Loan Act (e.g. the parent 

company of an industrial loan company), the Washington office will act on the notice and such filings 

should not be accepted without prior consultation with the Risk Management and Applications 

Section. 

3. The DSC Director or Deputy Director may, on a case-by-case basis, delegate authority to approve 

filings involving the limitation E-5 (2) to the DSC Regional Director, Deputy Regional Director or Area 

Director. 

E-6 

Failure to disapprove a notice of change of control within the statutory time period is an automatic 

approval. Opportunities to extend the time period are limited. 
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FOOTNOTES 

G-1 

Bank meets all applicable capital standards and the level of capital is sufficient for a business of its size 
and character. Also, the level of activity is conducted in a manner that does not present a significant risk to 
the deposit insurance fund. 

G-2 

All of the following requisites are met. 

G-2a 

All of the four items listed below and application and notice conform with existing FDIC Policy 

1. The applicant and all of its insured depository institution affiliates are well-capitalized 

2. The applicant is in compliance with the capital deduction requirement 

3. The applicant complies with sections 23A and 23B of the Federal Reserve Act as if the subsidiary 
were a financial subsidiary of a national bank. 

4. The applicant and all its insured depository institution affiliates received a rating of at least 
"satisfactory record of meeting community credit needs" in its most recent CRA examination. 
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G-2b 

All of the five requisites listed below are met. 

1. The applicant is well-managed. 

2. The securities business of the financial subsidiary is physically separate and distinct in 

its operations from the operations of the bank. 

3. The financial subsidiary conducts its securities business pursuant to independent 

policies and procedures designed to inform customers that it is a separate organization 

from the insured state nonmember bank. 

4. The depository institution has adopted policies and procedures, including limits on 

exposure, to govern participation in financing transactions underwritten or arranged by 

an underwriting subsidiary. 

5. The depository institution discloses the subsidiary's interest in a security underwritten 

or dealt in by the subsidiary or declines to express an opinion on the value or 

advisability of the purchase or sale of such securities. 
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G-3 

All Notice Requisites are answered YES, except for 1 or more of the 
4 designated eligible subsidiary requirements AND the investment in 
the equity securities of the subsidiary does not exceed 2% of Tier 1 
capital AND the bank has only one subsidiary engaging in real estate 
investment activities AND the bank's total investment in the 
subsidiary does not include any extensions of credit from the bank to 
the subsidiary. 

G-4 

The Notice presents a significant supervisory concern, raises a 
significant legal or policy issue, or the appropriate Regional Director, 
Deputy Regional Director, or Area Director determines that other 
good cause exists for removal. 
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G-5 

All of the following Delegated Authority Requisites are answered YES. 

A. Investment Activities (Depository Institution):  

1. Has the depository institution been chartered and operating for 3 years or more? 

(This condition is waived if the institution is owned by an established, well-

capitalized, well-managed holding company or is managed by seasoned 

management. 

2. Is the composite UFIRS rating 1,2 or 3? 

3. Is the management rating 1,2 or 3? 

4. Is the CRA rating S or better? 

5. Is the compliance rating 1,2 or 3? 

6. Is the depository institution not subject to formal or informal enforcement action or 

a corrective program? 
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B. Investment Activities (Subsidiary):  

1. Does it meet applicable capital standards and have sufficient capital for a business of its size and 

character? 

2. Is it physically separate and distinct from the insured depository institution? (This criterion need not be 

satisfied for a bank with covered transactions with the subsidiary engaged in a real estate investment 

activity that does not exceed 10% of capital and surplus.) 

3. Does it maintain separate accounting and other business records? 

4. Does it observe separate business entity formalities? 

5. Does it have a chief executive officer who is not an employee of the institution? (This criterion need not 

be satisfied for a bank with covered transactions with the subsidiary engaged in a real estate investment 

activity that does not exceed 10% of capital and surplus.) 

6. Does it have a majority of its board of directors who are neither directors nor officers of the depository 

institution? (This criterion need not be satisfied for a bank with covered transactions with the subsidiary 

engaged in a real estate investment activity that does not exceed 10%of capital and surplus.) 

7. Does it conduct business pursuant to independent policies and procedures? 

8. Does it have only one business purpose? 

9. Does it have qualified management and employees? 
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10. Has it established adequate internal policies and controls? (This criterion need not be satisfied for a 

bank with covered transactions with the subsidiary engaged in a real estate investment activity that does 

not exceed 10% of capital and surplus.) 

11. Is the depository institution's covered transactions with affiliates, including subsidiaries subject to section 

18(j)(1) of the FDI Act, limited to 20% of capital and surplus? 

12. Does the depository institution have policies to ensure that transactions with its subsidiary are on terms 

and conditions that are considered to be arm's length? 

13. Does the depository institution have policies to ensure that low quality assets are not purchased from 

the subsidiary? 

14. Do the depository institution and the subsidiary have policies to ensure that a customer of one is not 

required to either buy a product or use a service from the other as a condition of entering into a 

transaction? 

15. Does the depository institution and the subsidiary have policies to ensure that they do not enter into 

transactions with the banks' insiders unless the transactions are excluded by the items of 

362.4(d)(3)(iii)? 

16. Are extensions of credit from the depository institution to or on behalf of the subsidiary fully 

collateralized? 

17. Is the depository institution well-capitalized after deducting from its tier one capital a portion of its 

investment in the equity of the subsidiary as required in Appendix A of Part 325? 
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C. Auction Rate and Money Preferred Stock 

Note: As indicated in FIL-16-99, dated February 19, 1999, the OCC has stated 

that national banks are permitted to invest in money market preferred stock. 

Therefore, banks may invest in these without application subject the investment 

quality and marketability restrictions that are imposed on a national bank 

investing in similar stock. The OTS, however, has been silent as to these 

investments. Therefore, savings associations must apply to hold these 

investments that exceed 15% of tier 1 capital. 

1. The Insured Depository Institution (IDI) is at least "adequately-capitalized". 

2. The aggregate investment in auction rate and money preferred stock is 100% or 

less of the IDI's consolidated tier 1 capital. 

3. The IDI has adopted a funds management policy that addresses how auction rate 

and money market preferred stock relate to the IDI's investment objectives. 

4. The IDI has an investment policy that addresses limits on concentrations and that 

contains aggregate limits on this type of investment. 
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G-6 

All Delegated Authority Requisites are answered YES, except for 1 or more of the 4 designated eligible 

subsidiary requirements AND the investment in the equity securities of the subsidiary does not exceed 

10% of Tier 1 capital. 

G-7 

1. The application conforms with existing FDIC policy. 

2. The depository institution has been chartered and operating for 3 years or more. 

3. The composite UFIRS rating is 1 or 2. 

4. The management rating is 1 or 2. 

5. The CRA rating is S or better. 

6. The compliance rating is 1 or 2. 

7. The depository institution is not subject to formal or informal enforcement actions or a corrective 

program. 
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8. The depository institution has a comprehensive risk management policy in place. 

9. The depository institution has comprehensive policies to account for its equity 

investments. 

10. The depository institution or its subsidiary does not exercise a controlling influence 

over the company, partnership or LLC in which it has a non-financial equity investment. 

11. The depository institution's covered transactions with affiliates, including subsidiaries 

subject to section 18(j)(1) of the FDI Act, is limited to 20% of capital and surplus. 

Notices filed under section 24(f)(6) of the FDI Act do not need to meet this criterion. 

12. The depository institution is well-capitalized after deducting from its Tier one capital a 

portion of its investment in the non-financial subsidiary as required in Appendix A of 

Part 325. 

G-8 

The aggregate investment in grandfathered equities is 100% or less of the depository 

institution's Tier 1 capital. 
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H-1 

Bank meets all applicable minimum capital standards and the 
activity or level of activity is conducted in a manner that does 
not present a significant risk to the deposit insurance fund. 

H-2 

Case Managers only. 

H-3 

The Notice presents a significant supervisory concern, raises a 
significant legal or policy issue, or the appropriate regional 
director or deputy regional director determines that other good 
cause exists for removal. 
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H-4 

The following Delegated Authority Requisites are answered YES. Note: As indicated in FIL-

16-99, dated February 19, 1999, the OCC has stated that national banks are permitted to 

invest in money market preferred stock. Therefore, banks may invest in these without 

application subject to the investment quality and marketability restrictions that are imposed 

on a national bank investing in similar stock. The OTS, however, has been silent as to these 

investments. Therefore, savings associations must apply to hold these investments that 

exceed 15% of tier 1 capital. 

1. The IDI is at least "adequately-capitalized". 

2. The aggregate investment in auction rate and money preferred stock is 100% or less of 

the IDI's consolidated tier 1 capital. 

3. The IDI has adopted a funds management policy that addresses how auction rate and 

money market preferred stock relate to the IDI's investment objectives. 

4. The IDI has adopted an investment policy that addresses limits on concentrations and 

that contains aggregate limits on this type of investment. 
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I-1 

Conversion transaction is determined NOT to: 

1. Pose a risk to institution's safety and soundness; 

2. Violate any law or regulation; 

3. Present a breach of fiduciary duty; 

4. Raise any unique legal or policy issues. 

I-2 

Authority is delegated to the Director, Deputy Director or Associate Director to act on 

requests to waive the depositor vote requirements found in 333.4(c)(2) when the requests 

are based on the need for the bank to comply with applicable State law in effect as of 1-1-

99, that provides for voting by incorporators as the only depositor voting mechanism for 

state-chartered, mutual savings banks, or prohibits depositors of state-chartered, 

cooperative savings banks in mutual form from voting by proxy. 
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J-1 

§347.103(b) Requirements for General Consent for SNM bank 

to establish a foreign branch, or move a foreign branch within 

same country (written notice to FDIC within 30 days): 

1. SNM Bank is an Eligible Depository Institution 

2. Only §347.103(a) activities to be conducted at foreign 

branch 

3. SNM bank already operates one or more foreign branches 

or foreign bank subsidiaries 

4. Requirements at J-3 satisfied. 
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J-2 

§347.103(c) Requirements for 45-day Expedited Processing for SNM bank to establish a foreign branch: 

1. SNM bank is an Eligible Depository Institution, and 

2. Only §347.103(a) activities to be conducted at foreign branch, and 

3. SNM bank already has a related presence in the foreign country through: 

a) An affiliated bank (including Edge or Agreement Corps) operating one or more foreign branches or foreign bank subsidiaries 

in the country; or 

b) The SNM bank's holding company operates a foreign bank subsidiary in the country 

4. If SNM bank proposes to establish a branch in an additional foreign country, it must already have any of the following in 

two or more additional foreign countries (i.e., in addition to the country of the proposed foreign branch): 

a) Foreign branch or foreign bank subsidiary of the SNM; or 

b) Foreign branch or foreign bank subsidiary of an affiliated bank (including Edge or Agreement Act Corps); or 

c) Foreign bank subsidiary of the SNM bank's holding company. 

5. Requirements at J-3 satisfied. 
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J-3 

Delegated Authority requisites for approval of the establishment or moving of a 

foreign branch by SNM bank: 

1. Branch will not be located on a site on the World Heritage List or the 

country's equivalent of the National Register of Historic Places as provided 

by §403 of NHPA Amendments Act; 

2. Foreign branch will not be located in a country whose laws or practices 

would limit FDIC's access to information for supervisory purposes 

3. The FDIC has not notified the SNM bank its general consent or expedited 

processing rights are modified or suspended 

NOTE:  A SNM bank which closes a foreign branch need only provide 

subsequent notification within 30 days of such closing to FDIC (refer to 

§347.103(f) and §303.182(d)). 
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J-4 

1. The requirements of section 402 the NHPA Amendments Act have been favorably resolved; 

2. The applicant will only conduct activities authorized by § 347.103(a) and 

3. If the foreign branch will be located in a foreign country in which applicable law or practice would 

limit the FDIC's access to information for supervisory purposes, the delegate is satisfied that 

adequate arrangements have been made (through conditions imposed in connection with the 

approval and agreed to in writing by the applicant) to ensure that the FDIC will have necessary 

access to information for supervisory purposes. 

J-5 

On a case-by-case basis, the DSC Director, Deputy Director or Associate Director may delegate approval 

authority for applications subject to Standard Processing to the DSC Regional Director, Deputy Regional 

Director or Area Director. This Delegated Authority may be exercised only after receipt of a determination 

from the DSC International Branch, working in conjunction with the Legal Division, that adequate 

arrangements (through conditions imposed in connection with the approval and agreed to in writing by the 

applicant) have been made to address issues related to the foreign operations. 
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J-6 

Delegated Authority requisites: 

1. The seven factors set forth in FDIA Section 6 have been considered and favorably resolved. 

2. The applicant is at least adequately capitalized as defined in Part 325, Subpart B 

3. Any financial arrangements which have been made in connection with the proposed relocation and 

which involve the applicant's directors, officers, major shareholders, or their interests are fair and 

reasonable in comparison to similar arrangements that could have been made with independent 

third parties. 

4. Compliance with NHPA, NEPA, CRA and any applicable related regulations, including 12 CFR part 

345, has been considered and favorably resolved. 

J-7 

When an application is protested based on CRA concerns, delegated authority must be exercised 

consistent with the current DSC Memorandum to Regional Directors regarding Consultation Policy and 

Procedures for Compliance Examination and CRA Issues. Consultation with the Legal Division is required 

when a nonstandard condition is imposed in response to a CRA protest. 
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J-8 

§347.108(a) Requirements for General Consent for SNM bank to make direct and indirect investments in foreign organizations (written 

notice to FDIC within 30 days): 

1. SNM bank is an Eligible Depository Institution 

2. Investment is in conformance with requirements at §347.104 thru §347.107 (authorized financial activities of the foreign 

organization) 

3. SNM bank already operates one or more: 

a) Foreign branch 

b) Foreign bank subsidiary 

c) Affiliate bank (incl. Edge or Agmt Act Corp) operates one or more foreign branch (es) or foreign bank subsidiaries) 

d) SNM bank's holding company operates foreign bank subsidiary (ies). 

4. Investment is within one of the limits of §347.108(a)(3): 

a) Acquired at net asset value from affiliate; or 

b) Reinvestment of cash dividends rec'd from same foreign organization during preceding 12 months; or 

c) Total direct and indirect investments in a single foreign organization during any 12 month period does not exceed 2% of SNM bank's Tier I 

capital, AND, as to all investments in all foreign organizations, the aggregate does not exceed: 

i. 5% of SNM's Tier I capital in any 12 month period; 

ii. Up to an additional 5% of SNM's Tier I capital in any 12 month period acquired for trading purposes. 
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6. If in the aggregate SNM bank and its affiliates will hold 20% or more of the foreign organization's voting equity securities, at least 

one SNM bank (applicant or any other SNM bank, whether or not affiliated) has a foreign bank subsidiary in the relevant foreign 

country (contact International Division or see Website). 

7. FDIC has not notified SNM bank that its general consent or expedited processing rights are modified or suspended. 

8. If foreign investment will be 20% or more of voting equity interest of the foreign organization, the foreign organization may not be 

located in a country whose laws or practices would limit FDIC's access to information for supervisory purposes. 

J-9 

§347.108(b) Requirements for 45-day Expedited Processing for SNM bank to make direct and indirect investments in foreign organizations. 

1. SNM is an Eligible Depository Institution 

2. Investment is in conformance with requirements at §347.104 thru §347.107 (authorized financial activities of the foreign organization) 

3. If foreign investment will be 20% or more of voting equity interest of the foreign organization, the foreign organization may not be 
located in a country whose laws or practices would limit FDIC's access to information for supervisory purposes. 

4. FDIC has not notified SNM bank that its general consent or expedited processing rights are modified or suspended 
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J-10 

Delegated Authority requisites for approval under Standard Processing: 

1. The investment complies with the amount limits in §347.104 through 

§347.107 and it is in a foreign organization which only conducts such 

activities as authorized. 

2. For foreign investments resulting in the applicant holding 20 percent or more 

of the voting equity interests of the foreign organization or controlling such 

organization, if the organization is located in a foreign country in which 

applicable law or practice would limit the FDIC's access to information for 

supervisory purposes, the delegate is satisfied that adequate arrangements 

have been made (through conditions imposed in connection with the 

approval and agreed to in writing by the applicant) to ensure that the FDIC 

will have necessary access to information for supervisory purposes. 
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K-1 

Exercise of delegated authority only at the DSC Regional 
Director, Deputy Regional Director, and Area Director 
level is only authorized after full consultation with the 
Washington Office on all relevant issues. 
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L-1 

Regional Directors, Deputy Regional Directors, or Area Directors, 
when exercising their delegated authority for approval, may impose 
the following conditions: 

1. A participant or Institution-affiliated party shall be bonded to the 
same extent as others in similar positions; and/or 

2. Prior consent of Regional Director shall be required for any 
proposed significant changes in duties and/or responsibilities of 
the person who is subject of the filing. 

L-2 

Legal certification required. Refer to Page 4, Legal Division 
delegations. 
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M-1 

Approval criteria to exercise trust powers are: 

1. Statutory factors of FDI Act Section 6 have been considered and favorably resolved; 

2. The proposed management of the trust business is considered capable of satisfactorily handling the anticipated 

business; 

3. The applicant's board of directors has formally adopted the FDIC Statement of Principles of Trust Department 

Management, available from any FDIC regional director. 

M-2 

1. Authority to approve or deny brokered deposit waivers is not subdelegated below the Associate Director level in cases 

involving nonstandard conditions that have not been agreed to in writing. 

2. Brokered Deposit Waivers must be for a fixed term, generally no longer than 2 years, but may be extended upon 

refiling. 

3. The FDIC may revoke a broker deposit waiver at any time with written notice. 

4. Delegated authority to revoke a broker deposit waiver shall be at the same or higher delegation level as provided to act 

on the original filing. 
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M-3 

Refer to Part 303.249(g) regarding General Counsel certification that action is consistent with the Truth in Lending 

Simplification and Reform Act. 

M-4 

Requests for reconsideration of TILA filings are handled in the same manner as in 303.11(f). See page I-1 for specific 

delegations. 

M-5 

The following two conditions must be met prior to acting on the delegation of authority for a modification of conditions: 

1. Legal Division is consulted to the same extent as was required for approval of the original filing; and 

2. The approving delegate must have had the authority to approve the original filing. 

M-6 

The following two limitations exist when exercising the delegation of authority in an extension of time filing: 

1. Extension of time may not exceed one year; however, more than one extension of time filing is allowed regarding a 

particular filing. 

2. To deny an extension of time filing, the delegate must have had the authority to deny the original filing. 
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M-7 

Authority is NOT delegated to the Regional Director, Deputy Regional 

Director, Area Director or Assistant Regional Director if a disagreement 

with the primary Federal regulator or State Authority exists. 

M-8 

Authority to modify conditions pursuant to section 303.251 or 

approve/deny an extension of time pursuant to section 303.252 is 

granted only to the extent that the delegate is authorized to act on the 

original application. 

M-9 

Statutory factors in 18(i)(4) (FDI Act) have been considered and 

favorably resolved. 

77 



Appendix B 

OCC Relevant Delegations of Authority 

 http://www.occ.gov/static/publications/ppm-5310-3.pdf 
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