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Supreme Court Confirms EPA’s Interpretation
That Logging Roads Do Not Require NPDES
Permits

By Chris Carr and Shaye Diveley

In a 7-1 decision overruling the Ninth Circuit, the U.S. Supreme Court today upheld the Environmental Protection
Agency’s (“EPA”) long-standing interpretation that stormwater run-off from logging roads are exempt from NPDES
permitting requirements.

In Decker v. Northwest Environmental Defense Center, U.S. No. 11-338 (March 20, 2013), the Court concluded
that under the Clean Water Act, 33 U.S.C. §1342(p)(2)(B), timber operators would be required to secure an
NPDES permit for only for those stormwater discharges “associated with industrial activity.” The Court held that
the EPA’s interpretation of the definition of “industrial activity” in its Industrial Stormwater Rule (40 CFR
§122.26(b)(14)) to exclude logging roads from NPDES permitting was reasonable under the Act and under the
deference afforded to agencies interpreting their own regulations. The EPA interpreted “industrial activity” as
referring to traditional industrial buildings such as factories and associated sites, as well as other relatively fixed
facilities. The Court also recognized that the EPA’s interpretation must be viewed against the background of the
extensive state regulatory regimes that impose best practices to manage stormwater runoff from logging roads.

The EPA made this interpretation clear in its amended Industrial Stormwater Rule (40 C.F.R. § 122.26(b)(14)(ii)),
which limited industrial activities subject to the NPDES program to “rock crushing, gravel washing, log sorting, or
log storage facilities” and excluded “all other types of silviculture facilities.” The amended rule was issued just
three days before the oral argument in the case. The United States argued that the amended rule mooted the
case. The Court disagreed, concluding that the Northwest Environmental Defense Center could possibly seek
some remedial relief if violations of the former rule were proven. As a result, despite the EPA’s best efforts to
moot the case, the Court, reflecting the malleability of the mootness doctrine, reached the merits to overturn the
Ninth Circuit in yet another environmental case.

The immediate practical implication of the decision is likely a return to the status quo before the Ninth Circuit
created havoc by holding that every logging road needs an NDPES permit. Aided by the clarification provided in
the EPA’s amended rule and the Court’s recognition of the robust state regimes for managing runoff from logging
roads, timber companies should have substantially more regulatory certainty for their operations.

* k *

For decades, our attorneys have been at the leading edge of timber, mining, water, and other resources law,
representing industry clients and real estate developers in a broad range of litigation, regulatory, and
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environmental matters. With one of the most sophisticated natural resource and endangered-species practices
around, MoFo’s unmatched regulatory capability and knowledge of the industry mean that we are retained to
handle the most complex matters, with a keen eye to achieving our clients’ business and regulatory objectives.

To read our other client alerts, please click here.
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About Morrison & Foerster:

We are Morrison & Foerster—a global firm of exceptional credentials. Our clients include some of the largest
financial institutions, investment banks, Fortune 100, technology and life science companies. We've been
included on The American Lawyer’s A-List for nine straight years, and Fortune named us one of the “100 Best
Companies to Work For.” Our lawyers are committed to achieving innovative and business-minded results for our
clients, while preserving the differences that make us stronger. This is MoFo. Visit us at www.mofo.com.

Because of the generality of this update, the information provided herein may not be applicable in all situations
and should not be acted upon without specific legal advice based on particular situations. Prior results do not
guarantee a similar outcome.
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