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IN THE UNITED STATES COURT OF APPEALSFOR THE FIFTH CIRCUIT________________No. 07-60732UNITED STATES OF AMERICA,Plaintiff-Appelleev.JAMES FORD SEALE,Defendant-Appellant________________ON APPEAL FROM THE UNITED STATES DISTRICT COURTFOR THE SOUTHERN DISTRICT OF MISSISSIPPI________________EN BANC BRIEF FOR THE UNITED STATES AS APPELLEE________________JURISDICTIONAL STATEMENTA federal grand jury charged the defendant under 18 U.S.C. 1201(a) and (c). The district court had jurisdiction under 18 U.S.C. 3231.  Final judgment wasentered on September 18, 2007.  The defendant filed a timely notice of appeal. This Court has jurisdiction to review the district court judgment under 28 U.S.C.1291. STATEMENT OF THE ISSUESOn November 19, 2008, this Court issued a memorandum advising counsel

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 07-60732

UNITED STATES OF AMERICA,

Plaintiff-Appellee

v.

JAMES FORD SEALE,

Defendant-Appellant

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

EN BANC BRIEF FOR THE UNITED STATES AS APPELLEE

JURISDICTIONAL STATEMENT

A federal grand jury charged the defendant under 18 U.S.C. 1201(a) and (c).

The district court had jurisdiction under 18 U.S.C. 3231. Final judgment was

entered on September 18, 2007. The defendant filed a timely notice of appeal.

This Court has jurisdiction to review the district court judgment under 28 U.S.C.

1291.

STATEMENT OF THE ISSUES

On November 19, 2008, this Court issued a memorandum advising counsel
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  The Court’s memorandum is attached hereto as Exhibit A.1  The Court’s order is attached hereto as Exhibit B.2

to limit briefing and oral argument to the issue addressed by the panel, that is, “whether the change in the statute of limitations for the federal kidnaping statute,which was effected by the 1972 amendment to the federal kidnaping statute,applies retroactively to [the defendant’s] 1964-1966 conduct” (Mem. 11/19/08).1
On February 10, 2009, this Court asked counsel for the United States to alsoaddress: (1) whether the Supreme Court lacks constitutional authority totransform a capital crime into a non-capital crime for all purposeswhen Congress has exercised its constitutional prerogative to classifythe crime as capital and that classification is consonant with theEighth Amendment; and (2) whether, consequently, federal kidnapingremained a capital crime for statute-of-limitations purposes afterUnited States v. Jackson, 390 U.S. 570 (1968), because the Courtheld that 18 U.S.C. 1201’s death penalty provisions violated adefendant’s procedural rights under the Fifth and Sixth Amendmentsbut did not hold that the provisions violated the defendant’ssubstantive rights under the Eighth Amendment.  (Order 2/10/09).   Additionally, this Court asked counsel for the United States to2

address “whether this issue is properly preserved for en banc consideration,” and“any other issues that might bear on the separation-of-powers question thatcounsel determines appropriate” (Order 2/10/09).

-2-

to limit briefing and oral argument to the issue addressed by the panel, that is,

“whether the change in the statute of limitations for the federal kidnaping statute,

which was effected by the 1972 amendment to the federal kidnaping statute,

applies retroactively to [the defendant’s] 1964-1966 conduct” (Mem. 11/19/08).1

On February 10, 2009, this Court asked counsel for the United States to also

address:

(1) whether the Supreme Court lacks constitutional authority to
transform a capital crime into a non-capital crime for all purposes
when Congress has exercised its constitutional prerogative to classify
the crime as capital and that classification is consonant with the
Eighth Amendment; and (2) whether, consequently, federal kidnaping
remained a capital crime for statute-of-limitations purposes after
United States v. Jackson, 390 U.S. 570 (1968), because the Court
held that 18 U.S.C. 1201’s death penalty provisions violated a
defendant’s procedural rights under the Fifth and Sixth Amendments
but did not hold that the provisions violated the defendant’s
substantive rights under the Eighth Amendment.

(Order 2/10/09). 2Additionally, this Court asked counsel for the United States to

address “whether this issue is properly preserved for en banc consideration,” and

“any other issues that might bear on the separation-of-powers question that

counsel determines appropriate” (Order 2/10/09).

1 The Court’s memorandum is attached hereto as Exhibit A.

2 The Court’s order is attached hereto as Exhibit B.
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-3-STATEMENT OF THE CASEOn January 24, 2007, a federal grand jury in the Southern District ofMississippi returned an indictment charging the defendant, James Ford Seale, withtwo counts of kidnaping, in violation of 18 U.S.C. 1201(a), and one count ofconspiracy to kidnap, in violation of 18 U.S.C. 1201(c), for his role, as a memberof the White Knights of the Ku Klux Klan of Mississippi, in abducting and killingtwo young, African-American men on May 2, 1964. The defendant moved to dismiss the indictment, arguing that theprosecution was barred by the five-year statute of limitations applicable to non-capital crimes, 18 U.S.C. 3282, because:  (1) in 1968, the Supreme Court in UnitedStates v. Jackson, 390 U.S. 570, struck down the death penalty provision of 18U.S.C. 1201; and (2) in 1972, Congress repealed it.  The United States argued thatthe prosecution was timely because in 1964, at the time of the offense, kidnapingwas a capital crime subject to no limitation on prosecution, pursuant to 18 U.S.C.3281.  The district court denied the motion.  On June 14, 2007, a jury found thedefendant guilty of all counts. The defendant appealed.  He raised numerous issues, including whether thedistrict court erred in denying his motion to dismiss based on the statute oflimitations.  Oral argument was held on June 2, 2008, before Judges Davis, Smith,

-3-

STATEMENT OF THE CASE

On January 24, 2007, a federal grand jury in the Southern District of

Mississippi returned an indictment charging the defendant, James Ford Seale, with

two counts of kidnaping, in violation of 18 U.S.C. 1201(a), and one count of

conspiracy to kidnap, in violation of 18 U.S.C. 1201(c), for his role, as a member

of the White Knights of the Ku Klux Klan of Mississippi, in abducting and killing

two young, African-American men on May 2, 1964.

The defendant moved to dismiss the indictment, arguing that the

prosecution was barred by the five-year statute of limitations applicable to non-

capital crimes, 18 U.S.C. 3282, because: (1) in 1968, the Supreme Court in United

States v. Jackson, 390 U.S. 570, struck down the death penalty provision of 18

U.S.C. 1201; and (2) in 1972, Congress repealed it. The United States argued that

the prosecution was timely because in 1964, at the time of the offense, kidnaping

was a capital crime subject to no limitation on prosecution, pursuant to 18 U.S.C.

3281. The district court denied the motion. On June 14, 2007, a jury found the

defendant guilty of all counts.

The defendant appealed. He raised numerous issues, including whether the

district court erred in denying his motion to dismiss based on the statute of

limitations. Oral argument was held on June 2, 2008, before Judges Davis, Smith,
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  The panel’s opinion (Slip Op.) is published at 542 F.3d 1033 (5th Cir.32008).

and DeMoss.  On September 9, 2008, the panel issued a published opinion vacating thedefendant’s conviction and rendering a judgment of acquittal.  See Slip Op. 20.  3
The panel held that the 1972 amendment to 18 U.S.C. 1201, which reclassifiedkidnaping as a non-capital crime, applied retroactively to make 18 U.S.C. 3282’sfive-year limitations period applicable to pre-1972 violations of the kidnapingstatute.  See ibid.  The panel therefore concluded that the 2007 indictment of thedefendant for his 1964 conduct was time-barred.  See ibid.  The panel did notaddress the effect of Jackson or any of the other issues raised on appeal. On September 23, the United States petitioned this Court for panelrehearing and rehearing en banc, arguing that the panel’s retroactive application ofthe 1972 amendment for limitations purposes conflicted with this Court’sprecedent on statutory interpretation, as set forth in Griffon v. United StatesDepartment of Health & Human Services, 802 F.2d 146 (5th Cir. 1986).  On November 14, 2008, this Court granted the United States’ petition forrehearing en banc.  On December 15, 2008, this Court denied the defendant’smotion for reconsideration of his renewed motion for release pending appeal. 
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On September 9, 2008, the panel issued a published opinion vacating the

defendant’s conviction and rendering a judgment of acquittal. See Slip Op. 20. 3

The panel held that the 1972 amendment to 18 U.S.C. 1201, which reclassified

kidnaping as a non-capital crime, applied retroactively to make 18 U.S.C. 3282’s

five-year limitations period applicable to pre-1972 violations of the kidnaping

statute. See ibid. The panel therefore concluded that the 2007 indictment of the

defendant for his 1964 conduct was time-barred. See ibid. The panel did not

address the effect of Jackson or any of the other issues raised on appeal.

On September 23, the United States petitioned this Court for panel

rehearing and rehearing en banc, arguing that the panel’s retroactive application of

the 1972 amendment for limitations purposes conflicted with this Court’s

precedent on statutory interpretation, as set forth in Griffon v. United States

Department of Health & Human Services, 802 F.2d 146 (5th Cir. 1986).

On November 14, 2008, this Court granted the United States’ petition for

rehearing en banc. On December 15, 2008, this Court denied the defendant’s

motion for reconsideration of his renewed motion for release pending appeal.

3 The panel’s opinion (Slip Op.) is published at 542 F.3d 1033 (5th Cir.
2008).
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-5-SUMMARY OF THE ARGUMENTProsecution of the defendant in 2007 for his 1964 violations of the federalkidnaping statute was not time-barred.  At the time of the offense, kidnaping was“punishable by death” and thus subject to no limitation on prosecution under 18U.S.C. 3281.  In 1972, Congress amended the kidnaping statute to enlarge itsscope, extend its geographic reach, and reduce the maximum penalty from death tolife imprisonment.  As a result of the change in punishment, kidnaping became anon-capital crime subject to a five-year limitation on prosecution, pursuant to 18U.S.C. 3282.  The defendant argues, as the panel held, that the 1972 amendmentapplies retroactively for statute-of-limitations purposes because changes inlimitations periods are procedural changes that always apply on a retroactive basis. That argument fails.    Under rules of statutory interpretation and this Court’s precedents, the 1972amendment is substantive legislation and cannot be applied retroactively for anypurpose.  First, the presumption against retroactivity requires that the amendmentapply prospectively, absent express congressional intent to the contrary.  BecauseCongress did not express an intent to make any of the changes effected by theamendment retroactive, and because the Ex Post Facto Clause would prohibitretroactive application of the new crimes created by the amendment, it is presumed
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SUMMARY OF THE ARGUMENT

Prosecution of the defendant in 2007 for his 1964 violations of the federal

kidnaping statute was not time-barred. At the time of the offense, kidnaping was

“punishable by death” and thus subject to no limitation on prosecution under 18

U.S.C. 3281. In 1972, Congress amended the kidnaping statute to enlarge its

scope, extend its geographic reach, and reduce the maximum penalty from death to

life imprisonment. As a result of the change in punishment, kidnaping became a

non-capital crime subject to a five-year limitation on prosecution, pursuant to 18

U.S.C. 3282. The defendant argues, as the panel held, that the 1972 amendment

applies retroactively for statute-of-limitations purposes because changes in

limitations periods are procedural changes that always apply on a retroactive basis.

That argument fails.

Under rules of statutory interpretation and this Court’s precedents, the 1972

amendment is substantive legislation and cannot be applied retroactively for any

purpose. First, the presumption against retroactivity requires that the amendment

apply prospectively, absent express congressional intent to the contrary. Because

Congress did not express an intent to make any of the changes effected by the

amendment retroactive, and because the Ex Post Facto Clause would prohibit

retroactive application of the new crimes created by the amendment, it is presumed
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-6-to apply prospectively.  Second, this presumption is not affected by the rule thatprocedural changes usually apply to pending cases, because the 1972 amendmentis not a procedural statute.  An examination of the amendment’s text andlegislative history confirms that the purpose of the amendment was to affectsubstance, not procedure.  Moreover, the fact that Congress set out to expandcriminal liability under 18 U.S.C. 1201 belies the argument that Congress intendedto shorten the limitations period for prosecuting violations of the statute.  Finally,even if Congress intended to change the applicable limitations period with itspassage of the 1972 amendment, that change still cannot apply retroactively to thedefendant’s conduct because, as this Court held in Griffon v. United StatesDepartment of Health & Human Services, 802 F.2d 146 (5th Cir. 1986),legislation that is both procedural and substantive cannot be applied partially on aretroactive basis, absent express congressional intent to sever the procedural andsubstantive applications.  There is no evidence of such intent in this case.  Becausethe 1972 amendment does not apply retroactively for any purpose, the generalsaving clause, 1 U.S.C. 109, permitted the United States to prosecute thedefendant in 2007 under the law in effect at the time of the offense, which includesthe 1964 version of the kidnaping statute and 18 U.S.C. 3281. The defendant’s alternative argument, that the Supreme Court’s decision in
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is not a procedural statute. An examination of the amendment’s text and

legislative history confirms that the purpose of the amendment was to affect

substance, not procedure. Moreover, the fact that Congress set out to expand

criminal liability under 18 U.S.C. 1201 belies the argument that Congress intended

to shorten the limitations period for prosecuting violations of the statute. Finally,
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passage of the 1972 amendment, that change still cannot apply retroactively to the

defendant’s conduct because, as this Court held in Griffon v. United States

Department of Health & Human Services, 802 F.2d 146 (5th Cir. 1986),

legislation that is both procedural and substantive cannot be applied partially on a

retroactive basis, absent express congressional intent to sever the procedural and

substantive applications. There is no evidence of such intent in this case. Because

the 1972 amendment does not apply retroactively for any purpose, the general

saving clause, 1 U.S.C. 109, permitted the United States to prosecute the

defendant in 2007 under the law in effect at the time of the offense, which includes

the 1964 version of the kidnaping statute and 18 U.S.C. 3281.
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Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=1fd67031-e4a6-43e8-a9cb-94d44bd53c55



-7-United States v. Jackson, 390 U.S. 570 (1968), retroactively reclassified kidnapingas a non-capital crime for statute-of-limitations purposes, also fails.  Guided byseparation-of-powers concerns, the Court in Jackson invalidated the death penaltyprovision of the federal kidnaping statute, but left intact the statute’s basicoperation.  Every court of appeals to address the issue has held that judicialinvalidation of the death penalty has no effect on the applicability of 18 U.S.C.3281 in cases charging offenses “punishable by death” because statutes oflimitations are tied to the serious nature of capital crimes, not to the imposition ofcapital punishment.  Consequently, this Court’s decisions in United States v. Hoyt,451 F.2d 570 (5th Cir. 1971) (per curiam), cert. denied, 405 U.S. 995 (1972), andUnited States v. Kaiser, 545 F.2d 467 (5th Cir. 1977), are inapposite because thosecases addressed the applicability of Federal Rule of Criminal Procedure 24(b) and18 U.S.C. 3432, which are tied to the death penalty, not to the offense, becausethey provide additional protections for capital defendants at trial.  Hoyt and Kaiserdid not address the statute-of-limitations issue presented in this case. Accordingly, Jackson did not retroactively affect the limitations period governingprosecution of the defendant’s 1964 conduct.
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as a non-capital crime for statute-of-limitations purposes, also fails. Guided by

separation-of-powers concerns, the Court in Jackson invalidated the death penalty

provision of the federal kidnaping statute, but left intact the statute’s basic

operation. Every court of appeals to address the issue has held that judicial

invalidation of the death penalty has no effect on the applicability of 18 U.S.C.

3281 in cases charging offenses “punishable by death” because statutes of

limitations are tied to the serious nature of capital crimes, not to the imposition of

capital punishment. Consequently, this Court’s decisions in United States v. Hoyt,

451 F.2d 570 (5th Cir. 1971) (per curiam), cert. denied, 405 U.S. 995 (1972), and

United States v. Kaiser, 545 F.2d 467 (5th Cir. 1977), are inapposite because those

cases addressed the applicability of Federal Rule of Criminal Procedure 24(b) and

18 U.S.C. 3432, which are tied to the death penalty, not to the offense, because

they provide additional protections for capital defendants at trial. Hoyt and Kaiser

did not address the statute-of-limitations issue presented in this case.

Accordingly, Jackson did not retroactively affect the limitations period governing

prosecution of the defendant’s 1964 conduct.
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-8-ARGUMENTTHE STATUTE OF LIMITATIONS DID NOT BAR PROSECUTION OF THE DEFENDANT IN 2007 FOR HIS 1964 CONDUCTThe defendant argues (Br. 10-17) that the 2007 indictment in this case istime-barred under 18 U.S.C. 3282, which provides a five-year limitation onprosecution of non-capital crimes, because in 1972, Congress repealed the deathpenalty provision of the federal kidnaping statute, 18 U.S.C. 1201.  The defendantcontends, as the panel held (Slip Op. 20), that the 1972 amendment’s impact onthe statute of limitations effected a procedural change that applies retroactively topre-1972 conduct.  The defendant also argues (Br. 18-27), in the alternative, thatthe Supreme Court’s decision in United States v. Jackson, 390 U.S. 570 (1968),which invalidated the death penalty provision of the kidnaping statute,retroactively shortened the limitations period in this case.  As set forth below, thedefendant’s arguments lack merit. A. Standard Of ReviewThis Court reviews de novo the district court’s legal conclusions in relationto the statute of limitations.  See United States v. Gunera, 479 F.3d 373, 376 (5thCir. 2007).
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ARGUMENT

THE STATUTE OF LIMITATIONS DID NOT BAR PROSECUTION
OF THE DEFENDANT IN 2007 FOR HIS 1964 CONDUCT

The defendant argues (Br. 10-17) that the 2007 indictment in this case is

time-barred under 18 U.S.C. 3282, which provides a five-year limitation on

prosecution of non-capital crimes, because in 1972, Congress repealed the death

penalty provision of the federal kidnaping statute, 18 U.S.C. 1201. The defendant

contends, as the panel held (Slip Op. 20), that the 1972 amendment’s impact on

the statute of limitations effected a procedural change that applies retroactively to

pre-1972 conduct. The defendant also argues (Br. 18-27), in the alternative, that

the Supreme Court’s decision in United States v. Jackson, 390 U.S. 570 (1968),

which invalidated the death penalty provision of the kidnaping statute,

retroactively shortened the limitations period in this case. As set forth below, the

defendant’s arguments lack merit.

A. Standard Of Review

This Court reviews de novo the district court’s legal conclusions in relation

to the statute of limitations. See United States v. Gunera, 479 F.3d 373, 376 (5th

Cir. 2007).
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-9-B. Statutory SchemeThis case was brought under the 1964 version of the federal kidnapingstatute, 18 U.S.C. 1201, which provided, in pertinent part:(a) Whoever knowingly transports in interstate or foreign commerce,any person who has been unlawfully seized, confined, inveigled,decoyed, kidnaped, abducted, or carried away and held for ransom orreward or otherwise, except, in the case of a minor, by a parentthereof, shall be punished (1) by death if the kidnaped person has notbeen liberated unharmed, and if the verdict of the jury shall sorecommend, or (2) by imprisonment for any term of years or for life,if the death penalty is not imposed.* * * * *(c) If two or more persons conspire to violate this section and one ormore of such persons do any overt act to effect the object of theconspiracy, each shall be punished as provided in subsection (a).Thus, in 1964, violations of the kidnaping statute were punishable “by death if thekidnaped person has not been liberated unharmed, and if the verdict of the juryshall so recommend.”  18 U.S.C. 1201(a)(1) (1964).  Prosecution of suchviolations was governed by 18 U.S.C. 3281 (1964), which provided that “[a]nindictment for any offense punishable by death may be found at any time withoutlimitation.” In 1972, Congress passed the Act for the Protection of Foreign Officials and
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B. Statutory Scheme

This case was brought under the 1964 version of the federal kidnaping

statute, 18 U.S.C. 1201, which provided, in pertinent part:

(a) Whoever knowingly transports in interstate or foreign commerce,
any person who has been unlawfully seized, confined, inveigled,
decoyed, kidnaped, abducted, or carried away and held for ransom or
reward or otherwise, except, in the case of a minor, by a parent
thereof, shall be punished (1) by death if the kidnaped person has not
been liberated unharmed, and if the verdict of the jury shall so
recommend, or (2) by imprisonment for any term of years or for life,
if the death penalty is not imposed.

* *

(c) If two or more persons conspire to violate this section and one or
more of such persons do any overt act to effect the object of the
conspiracy, each shall be punished as provided in subsection (a).

Thus, in 1964, violations of the kidnaping statute were punishable “by death if the

kidnaped person has not been liberated unharmed, and if the verdict of the jury

shall so recommend.” 18 U.S.C. 1201(a)(1) (1964). Prosecution of such

violations was governed by 18 U.S.C. 3281 (1964), which provided that “[a]n

indictment for any offense punishable by death may be found at any time without

limitation.”

In 1972, Congress passed the Act for the Protection of Foreign Officials and
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  The Act is attached hereto as Exhibit C.4

Official Guests of the United States, Pub. L. No. 92-539, 86 Stat. 1072,  which4
amended 18 U.S.C. 1201 as follows:(a) Whoever unlawfully seizes, confines, inveigles, decoys, kidnaps,abducts, or carries away and holds for ransom or reward or otherwiseany person, except in the case of a minor by the parent thereof, when:(1) the person is willfully transported in interstate or foreigncommerce;(2) any such act against the person is done within the specialmaritime and territorial jurisdiction of the United States;(3) any such act against the person is done within the specialaircraft jurisdiction of the United States as defined in section101(32) of the Federal Aviation Act of 1958, as amended (49U.S.C. 1301(32)); or(4) the person is a foreign official as defined in section 1116(b)or an official guest as defined in section 1116(c)(4) of this title, shall be punished by imprisonment for any term of years or for life.* * * * *(c) If two or more persons conspire to violate this section and one ormore of such persons do any overt act to effect the object of theconspiracy, each shall be punished by imprisonment for any terms ofyears or for life.As set forth above, Congress in 1972 made several substantive changes tothe federal kidnaping statute.  See Pub. L. No. 92-539, § 201, 86 Stat. 1072.  First,Congress extended the statute’s geographic reach to include acts committed withinthe special maritime, territorial, and aircraft jurisdiction of the United States.  Seeibid.  Next, Congress expanded the scope of the statute to include acts committed
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Official Guests of the United States, Pub. L. No. 92-539, 86 Stat. 1072, 4which

amended 18 U.S.C. 1201 as follows:

(a) Whoever unlawfully seizes, confines, inveigles, decoys, kidnaps,
abducts, or carries away and holds for ransom or reward or otherwise
any person, except in the case of a minor by the parent thereof, when:

(1) the person is willfully transported in interstate or foreign
commerce;
(2) any such act against the person is done within the special
maritime and territorial jurisdiction of the United States;
(3) any such act against the person is done within the special
aircraft jurisdiction of the United States as defined in section
101(32) of the Federal Aviation Act of 1958, as amended (49
U.S.C. 1301(32)); or
(4) the person is a foreign official as defined in section 1116(b)
or an official guest as defined in section 1116(c)(4) of this title,

shall be punished by imprisonment for any term of years or for life.

* *

(c) If two or more persons conspire to violate this section and one or
more of such persons do any overt act to effect the object of the
conspiracy, each shall be punished by imprisonment for any terms of
years or for life.

As set forth above, Congress in 1972 made several substantive changes to

the federal kidnaping statute. See Pub. L. No. 92-539, § 201, 86 Stat. 1072. First,

Congress extended the statute’s geographic reach to include acts committed within

the special maritime, territorial, and aircraft jurisdiction of the United States. See

ibid. Next, Congress expanded the scope of the statute to include acts committed

4 The Act is attached hereto as Exhibit C.
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-11-against foreign officials and official guests, regardless of where those acts werecommitted.  See ibid.  Finally, Congress substituted the maximum sentence ofdeath with a term of life imprisonment.  See ibid.  As a result of the change in themaximum penalty, kidnaping became a non-capital offense and violations of theamended statute were subject to a five-year limitation on prosecution, pursuant to18 U.S.C. 3282 (1972). C. Congress’s 1972 Amendment To The Federal Kidnaping Statute Does NotApply Retroactively For Statute-Of-Limitations PurposesUnder rules of statutory interpretation and this Court’s precedents, the 1972amendment is substantive legislation that applies prospectively only. Accordingly, the change in the applicable statute of limitations does not governpre-1972 violations of 18 U.S.C. 1201.  1. The 1972 Amendment Applies Prospectively Because Congress DidNot Express A Contrary IntentOn the issue of retroactive application of statutes, this Court has repeatedlyrecognized that “the first rule of construction is that legislation must be consideredas addressed to the future, not to the past,” and that “a retrospective operation willnot be given to a statute which interferes with antecedent rights absent the clearlyexpressed intention of Congress.”  United States v. Vanella, 619 F.2d 384, 385(5th Cir. 1980) (quoting Greene v. United States, 376 U.S. 149, 160 (1964))
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against foreign officials and official guests, regardless of where those acts were

committed. See ibid. Finally, Congress substituted the maximum sentence of

death with a term of life imprisonment. See ibid. As a result of the change in the

maximum penalty, kidnaping became a non-capital offense and violations of the

amended statute were subject to a five-year limitation on prosecution, pursuant to

18 U.S.C. 3282 (1972).

C. Congress’s 1972 Amendment To The Federal Kidnaping Statute Does Not
Apply Retroactively For Statute-Of-Limitations Purposes

Under rules of statutory interpretation and this Court’s precedents, the 1972

amendment is substantive legislation that applies prospectively only.

Accordingly, the change in the applicable statute of limitations does not govern

pre-1972 violations of 18 U.S.C. 1201.

1. The 1972 Amendment Applies Prospectively Because Congress Did
Not Express A Contrary Intent

On the issue of retroactive application of statutes, this Court has repeatedly

recognized that “the first rule of construction is that legislation must be considered

as addressed to the future, not to the past,” and that “a retrospective operation will

not be given to a statute which interferes with antecedent rights absent the clearly

expressed intention of Congress.” United States v. Vanella, 619 F.2d 384, 385

(5th Cir. 1980) (quoting Greene v. United States, 376 U.S. 149, 160 (1964))
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-12-(internal quotation marks omitted); accord Griffon v. United States Dep’t ofHealth & Human Servs., 802 F.2d 146, 153 (1986); see also Landgraf v. USI FilmProds., 511 U.S. 244, 280 (1994) (“If the statute would operate retroactively, ourtraditional presumption teaches that it does not govern absent clear congressionalintent favoring such a result.”).  Indeed, “[i]t would be most presumptuous for acourt to presume Congress meant to allow retroactivity by indirection, in the faceof the established presumption which requires that only prospective operation begiven every statute which changes established rights unless retroactive applicationis the unequivocal and inflexible import of the terms of the legislation and themanifest intention of the legislature.”  United States v. Winters, 424 F.2d 113, 116(5th Cir. 1970).  There is no indication in either the statutory text or the legislative historythat Congress intended any part of the 1972 amendment to apply retroactively.  Onthe contrary, the amendment enlarged both the scope and geographic reach of thekidnaping statute, thereby criminalizing conduct that did not violate federal lawbefore it was enacted.  Such changes affect substantive rights and could not,pursuant to the Ex Post Facto Clause of the Constitution, U.S. Const. Art. I, § 9,Cl. 3, apply to acts committed before the amendment’s date of enactment. Accordingly, the 1972 amendment is substantive legislation that is presumed to
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(internal quotation marks omitted); accord Griffon v. United States Dep’t of

Health & Human Servs., 802 F.2d 146, 153 (1986); see also Landgraf v. USI Film

Prods., 511 U.S. 244, 280 (1994) (“If the statute would operate retroactively, our

traditional presumption teaches that it does not govern absent clear congressional

intent favoring such a result.”). Indeed, “[i]t would be most presumptuous for a

court to presume Congress meant to allow retroactivity by indirection, in the face

of the established presumption which requires that only prospective operation be

given every statute which changes established rights unless retroactive application

is the unequivocal and inflexible import of the terms of the legislation and the

manifest intention of the legislature.” United States v. Winters, 424 F.2d 113, 116

(5th Cir. 1970).

There is no indication in either the statutory text or the legislative history

that Congress intended any part of the 1972 amendment to apply retroactively. On

the contrary, the amendment enlarged both the scope and geographic reach of the

kidnaping statute, thereby criminalizing conduct that did not violate federal law

before it was enacted. Such changes affect substantive rights and could not,

pursuant to the Ex Post Facto Clause of the Constitution, U.S. Const. Art. I, § 9,

Cl. 3, apply to acts committed before the amendment’s date of enactment.

Accordingly, the 1972 amendment is substantive legislation that is presumed to
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-13-apply prospectively because Congress did not express a contrary intent.  See e.g.,Landgraf, 511 U.S. at 266 (explaining that “the antiretroactivity principle findsexpression in several provisions of our Constitution,” including the “Ex PostFacto Clause[, which] flatly prohibits retroactive application of penallegislation”); United States v. Haines, 855 F.2d 199, 200-201 (5th Cir. 1988)(Where “[a] contrary interpretation would lead to open and obvious violations ofthe ex post facto prohibition in the Constitution,” courts presume that “[s]uchclearly was not the intent of Congress.”).2. Congress Did Not Intend To Shorten The Limitations PeriodApplicable To Pre-1972 Violations Of The Kidnaping StatuteThis Court has also recognized, however, that the presumption againstretroactivity “must yield to the rule * * * that changes in statute law relating onlyto procedure or remedy are usually held immediately applicable to pending cases.” Vanella, 619 F.2d  at 386 (quoting Turner v. United States, 410 F.2d 837, 842 (5thCir. 1969)); accord Griffon, 802 F.2d at 154.  Because “it is often said that statutesof limitation go to matters of remedy rather than to fundamental rights, * * * thecanon of statutory construction mandating a presumption against retroactivity hasbeen said to apply with less force, or not at all, to changes in limitations periods.” United States v. Flores, 135 F.3d 1000, 1004 n.11 (5th Cir. 1998), cert. denied,
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retroactivity “must yield to the rule * * * that changes in statute law relating only

to procedure or remedy are usually held immediately applicable to pending cases.”
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Cir. 1969)); accord Griffon, 802 F.2d at 154. Because “it is often said that statutes
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-14-525 U.S. 1091 (1999) (citations omitted).  Thus, an amendment that simplychanges a limitations period but does not affect substantive rights appliesretroactively in the absence of clear congressional intent to the contrary.  See Frielv. Cessna Aircraft Co., 751 F.2d 1037, 1039-1040 (5th Cir. 1985).  Although the 1972 kidnaping amendment indirectly affected the applicablestatute of limitations due to its repeal of the death penalty, that result did notrender the amendment itself “procedural” for retroactivity purposes.  “Where thequestion is whether a statutory change affects ‘penalty’ or ‘procedure,’” this Courtconsults the “statutory language and legislative intent * * * in search ofimplications that Congress was either making a procedural change or reassessingthe substance of criminal liability or punishment.”  United States v. Blue Sea Line,553 F.2d 445, 449 (5th Cir. 1977); see also Griffon, 802 F.2d at 154(“Characterization of a statute [as substantive or procedural] does not depend onits particular application, but on its very nature.”).  Here, the plain meaning of theamendment was to broaden the reach of the federal kidnaping statute and tochange the maximum available punishment, not to change the limitations period. The language makes no reference to the statute of limitations, or to any otherremedy or procedure. By contrast, when Congress intends to change the limitations period for a
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-15-particular offense, it usually does so explicitly.  See, e.g., 18 U.S.C. 3286(extending the statute of limitations for certain terrorism offenses); 18 U.S.C. 3294(providing a 20-year limitation on prosecution of violations of 18 U.S.C. 668,prohibiting theft of major artwork); 18 U.S.C. 3295 (providing a ten-yearlimitation on prosecution of certain non-capital arson offenses); 18 U.S.C. 3298(providing a ten-year limitation on prosecution of certain non-capital trafficking-related offenses).  Indeed, in 2006, Congress enacted a separate limitations statutefor violations of the kidnaping statute that involve a minor victim.  See 18 U.S.C.3299 (“[A]n indictment may be found or an information instituted at any timewithout limitation for any offense under section 1201 involving a minor victim.”). Absent ex posto facto concerns, these provisions, which are clearly procedural,may be applied retroactively.  See United States v. Brechtel, 997 F.2d 1108, 1112-1113 (5th Cir.), cert. denied, 510 U.S. 1013 (1993); cf. Stogner v. California, 539U.S. 607, 632-633 (2003).  The fact that Congress in 1972 did not expresslychange the statute of limitations for kidnaping, however, indicates that Congressdid not intend to make a procedural change.Indeed, the legislative history confirms that Congress’s intent was to “makea number of substantive changes in the * * * kidnaping law,” S. Rep. No. 1105,
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  The Senate Report is attached hereto as Exhibit D.5  The cited portion of the Congressional Record is attached hereto as6Exhibit E.  The legislative history also suggests that Congress felt pressure to pass the7bill quickly following the “Munich Massacre” at the 1972 Summer Olympics.  SeeLetter from the Secretary of State, contained in S. Rep. No. 1105, 92d Cong., 2d(continued...)

92d Cong., 2d Sess. 17 (1972),  not to change procedures.  The amendment was5
passed as part of legislation aimed at expanding protection of certain foreignnationals in the United States.  See Pub. L. No. 92-539, 86 Stat. 1072.  Consistentwith that purpose, Congress initially set out to “restore[] the death penalty forkidnaping by correcting the defect in the present provision disclosed in UnitedStates v. Jackson, 390 U.S. 570 (1968).”  Letter from the Secretary of State andAttorney General, contained in S. Rep. No. 1105, 92d Cong., 2d Sess. 14 (1972). Before Congress voted on final passage of the bill, however, the Court decidedFurman v. Georgia, 408 U.S. 238 (1972), which effectively invalidated the federaldeath penalty as it existed at that time.  In response, Congress removed the deathpenalty language from the final version “to avoid facial invalidity.”  118 Cong.Rec. 27116 (Aug. 7, 1972) (statement of Rep. Poff).   There is no evidence that, in6
removing that language, Congress intended to change, or was even aware of theresulting indirect impact on, the applicable statute of limitations for kidnaping.  7
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5 The Senate Report is attached hereto as Exhibit D.

6 The cited portion of the Congressional Record is attached hereto as
Exhibit E.

7 The legislative history also suggests that Congress felt pressure to pass the
bill quickly following the “Munich Massacre” at the 1972 Summer Olympics. See
Letter from the Secretary of State, contained in S. Rep. No. 1105, 92d Cong., 2d

(continued...)
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(...continued)7Sess. 15 (1972).  Compare Blue Sea Line, 553 F.2d at 450 (concluding that statutory8amendment was procedural because “Congress’s singular concern” was toimprove “the means of enforcing existing monetary sanctions under the ShippingAct”), and Vanella, 619 F.2d at 386 (concluding that amendment to Speedy TrialAct was procedural because its sole purpose was to affect procedure by which theAct, a procedural statute itself, was enforced), with United States v. Safarini, 257F. Supp. 2d 191, 203 (D.D.C. 2003) (“In view of the [Act’s] creation of newsubstantive crimes, * * * it would be a fiction to describe the statute as merely‘procedural.’”).    The rule that “criminal limitations statutes are to be liberally interpreted in9favor of repose,” Toussie v. United States, 397 U.S. 112, 115 (1970), is inappositehere because, as explained above, the 1972 amendment is not a limitations statute. “Even the liberal policy in favor of repose can not overcome the plain meaning ofan unambiguous statute.”  United States v. Bland, 458 F.2d 1, 5 (5th Cir.), cert.denied, 409 U.S. 843 (1972).  As set forth above, the plain meaning of the 1972amendment, confirmed by the legislative history, is to expand criminal liability forfederal kidnaping and also to substitute a maximum penalty of death with a termof life imprisonment, not to change the statute of limitations.

On the contrary, the fact that Congress wanted to restore capital punishment forkidnaping and expand criminal liability under the statute not only confirms thatthe amendment’s purpose was to affect substance rather than procedure,  but8
undermines any argument that Congress intended to shorten the limitations periodfor prosecuting violations of the statute.9
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the amendment’s purpose was to affect substance rather than procedure, 8but

undermines any argument that Congress intended to shorten the limitations period

for prosecuting violations of the statute.9

7(...continued)
Sess. 15 (1972).

8 Compare Blue Sea Line, 553 F.2d at 450 (concluding that statutory
amendment was procedural because “Congress’s singular concern” was to
improve “the means of enforcing existing monetary sanctions under the Shipping
Act”), and Vanella, 619 F.2d at 386 (concluding that amendment to Speedy Trial
Act was procedural because its sole purpose was to affect procedure by which the
Act, a procedural statute itself, was enforced), with United States v. Safarini, 257
F. Supp. 2d 191, 203 (D.D.C. 2003) (“In view of the [Act’s] creation of new
substantive crimes, * * * it would be a fiction to describe the statute as merely
‘procedural.’”).

9 The rule that “criminal limitations statutes are to be liberally interpreted in
favor of repose,” Toussie v. United States, 397 U.S. 112, 115 (1970), is inapposite
here because, as explained above, the 1972 amendment is not a limitations statute.
“Even the liberal policy in favor of repose can not overcome the plain meaning of
an unambiguous statute.” United States v. Bland, 458 F.2d 1, 5 (5th Cir.), cert.
denied, 409 U.S. 843 (1972). As set forth above, the plain meaning of the 1972
amendment, confirmed by the legislative history, is to expand criminal liability for
federal kidnaping and also to substitute a maximum penalty of death with a term
of life imprisonment, not to change the statute of limitations.
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-18-3. Even If Congress Intended To Change The Statute Of Limitations In1972, The Amendment Remains “Substantive” For RetroactivityPurposes Under Griffon    Even if Congress intended to change the statute of limitations with itspassage of the 1972 amendment, that change cannot apply retroactively under thisCourt’s precedent.  In Griffon, this Court held that legislation that affects bothsubstance and procedure is “substantive” for retroactivity purposes and, therefore,cannot apply retroactively for any purpose absent express congressional intent tosever the legislation’s substantive and procedural applications.  See 802 F.2d at155; cf. Friel, 751 F.2d at 1039 (“It is a rule of construction that statutes areordinarily given prospective effect.  But when a statute is addressed to remedies orprocedures and does not otherwise alter substantive rights, it will be applied topending cases.” (emphasis added)); Vanella, 619 F.2d at 386 (explaining that thepresumption against retroactivity may not apply to statutory changes that relate“only to procedure or remedy” (emphasis added)). The statute at issue in Griffon was the Civil Monetary Penalties Law(CMPL), 42 U.S.C. 1320a-7a (1983), which imposes fines on individuals whosubmit false Medicare or Medicaid claims.  See 802 F.2d at 146.  This Court firstexamined the act’s text and legislative history to determine whether the CMPLwas a substantive or procedural statute, and concluded that it was predominately
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  Compare Bernstein v. Sullivan, 914 F.2d 1395, 1398-1400 (10th Cir.101990) (concluding that a 1987 amendment to the CMPL, which expresslyextended the statute of limitations for false claims to six years, and whichexpressly applied to proceedings commenced after the amendment’s effective date,governed a post-amendment proceeding based on pre-amendment conduct). 

procedural because most of the act’s provisions affected procedures and remediesby providing a civil, administrative alternative to the criminal prosecution of falseclaims.  See id. at 151.  The Court noted, however, that the CMPL also enlargedthe scope of substantive liability, allowing prosecution for the first time of peoplewho had “reason to know that their claims were not provided for.”  Ibid.  Becausethere was no evidence that Congress intended that the CMPL be appliedretroactively, or that it be severed to avoid the constitutional issues that wouldarise from retroactive application of the statute’s substantive provisions, this Courtheld that the CMPL was a substantive statute for retroactivity purposes, and that itcould not be applied partially on a retroactive basis.  See id. at 154-155.   10
In so holding, this Court invalidated a regulation promulgated by theSecretary of the Department of Health and Human Services (HHS) that permittedretroactive application of the CMPL’s procedural provisions.  See Griffon, 802F.2d at 146-147.  This Court explained:Because Congress has failed to provide adequate indicators ofits intent regarding retroactivity, severability, or the nature of theCMPL, regulatory severance of the procedural and substantive
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In so holding, this Court invalidated a regulation promulgated by the

Secretary of the Department of Health and Human Services (HHS) that permitted

retroactive application of the CMPL’s procedural provisions. See Griffon, 802

F.2d at 146-147. This Court explained:

Because Congress has failed to provide adequate indicators of
its intent regarding retroactivity, severability, or the nature of the
CMPL, regulatory severance of the procedural and substantive

10 Compare Bernstein v. Sullivan, 914 F.2d 1395, 1398-1400 (10th Cir.
1990) (concluding that a 1987 amendment to the CMPL, which expressly
extended the statute of limitations for false claims to six years, and which
expressly applied to proceedings commenced after the amendment’s effective date,
governed a post-amendment proceeding based on pre-amendment conduct).

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=1fd67031-e4a6-43e8-a9cb-94d44bd53c55



-20-provisions creates congressional intent out of whole cloth.  TheSecretary initially purports to infer a general retroactive intent ofCongress, by characterizing the statute as procedural.  She thenattributes congressional cognizance of the inferred Due Processconcerns raised by the first and second canons to subsequently inferthat Congress would sever the statute, rather than apply itprospectively.  Such bootstrapping by progressively linked inferences isbeyond the reach of any reasonable, interpretive powers.  Althoughthe power of an administrator to interpret the sources of her authorityin order to effect congressional purposes is extremely broad, shecannot fictitiously create purposes to achieve specific results.  Somedegree of interpretive contortion has a therapeutic effect on the law;too much contortion has a crippling effect.  The Secretary here cannotsimply fabricate a congressional intent to avoid concerns thatotherwise would require inferred prospective application of a statute. We therefore nullify this administrative usurpation of the legislativeprerogative to think clearly or not at all.Id. at 147.  Similarly, here, to conclude that the 1972 kidnaping amendment appliesretroactively for statute-of-limitations purposes only would be to “create[]congressional intent out of whole cloth” based upon “progressively linkedinferences” and “fictitiously create[d] purposes to achieve specific results.” Griffon, 802 F.2d at 147.  As in Griffon, there is no basis to conclude thatCongress intended to treat the changes in 18 U.S.C. 1201 one way and theresulting change in the applicable statute of limitations another way.  Congress ispresumed to have understood that its creation of new crimes and other substantive
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provisions creates congressional intent out of whole cloth. The
Secretary initially purports to infer a general retroactive intent of
Congress, by characterizing the statute as procedural. She then
attributes congressional cognizance of the inferred Due Process
concerns raised by the first and second canons to subsequently infer
that Congress would sever the statute, rather than apply it
prospectively.

Such bootstrapping by progressively linked inferences is
beyond the reach of any reasonable, interpretive powers. Although
the power of an administrator to interpret the sources of her authority
in order to effect congressional purposes is extremely broad, she
cannot fictitiously create purposes to achieve specific results. Some
degree of interpretive contortion has a therapeutic effect on the law;
too much contortion has a crippling effect. The Secretary here cannot
simply fabricate a congressional intent to avoid concerns that
otherwise would require inferred prospective application of a statute.
We therefore nullify this administrative usurpation of the legislative
prerogative to think clearly or not at all.

Id. at 147.

Similarly, here, to conclude that the 1972 kidnaping amendment applies

retroactively for statute-of-limitations purposes only would be to “create[]
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inferences” and “fictitiously create[d] purposes to achieve specific results.”

Griffon, 802 F.2d at 147. As in Griffon, there is no basis to conclude that
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resulting change in the applicable statute of limitations another way. Congress is

presumed to have understood that its creation of new crimes and other substantive
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  See also, e.g., Landgraf, 511 U.S. at 280-281, 293 (concluding that the11procedural right to a jury trial under an employment discrimination statute, whichaccompanied a new substantive right to recover damages, could not applyretroactively because the right to recover damages applied prospectively andbecause Congress had not expressed a contrary intent); Safarini, 257 F. Supp. 2dat 201 (relying on Landgraf to hold that, in the absence of clear congressionalintent, the procedural provisions of the 1994 federal death penalty law could notapply retroactively where the law also created new crimes that constitutionallycould operate on a prospective basis only).  

changes in the kidnaping statute could apply prospectively only.  Consequently, itis also presumed to have understood that any changes to remedies or procedureseffected by the 1972 amendment could also apply prospectively only.In fact, the case against retroactive application is even stronger here than inGriffon.  Unlike the CMPL, the 1972 kidnaping amendment contained noprovisions that were expressly procedural.  Moreover, the purpose of theamendment was predominately substantive, given Congress’s clear andunequivocal intent to expand criminal liability for certain kidnapings.  Finally,unlike in Griffon, this Court need not apply a deferential standard of review to theinterpretation advocated by the defendant.  Compare 802 F.2d at 148 (applyingChevron deference to the Secretary’s interpretation of the CMPL).  Accordingly,under Griffon, the 1972 amendment is substantive legislation that appliesprospectively only for all purposes.   11
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11 See also, e.g., Landgraf, 511 U.S. at 280-281, 293 (concluding that the
procedural right to a jury trial under an employment discrimination statute, which
accompanied a new substantive right to recover damages, could not apply
retroactively because the right to recover damages applied prospectively and
because Congress had not expressed a contrary intent); Safarini, 257 F. Supp. 2d
at 201 (relying on Landgraf to hold that, in the absence of clear congressional
intent, the procedural provisions of the 1994 federal death penalty law could not
apply retroactively where the law also created new crimes that constitutionally
could operate on a prospective basis only).
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-22-4. This Court Should Reject Reliance On Provenzano Because ThatCase Was Wrongly DecidedThe reliance of the defendant (Br. 13-15) and the panel (Slip Op. 9-10, 14-15) on United States v. Provenzano, 423 F. Supp. 662 (S.D.N.Y. 1976), aff’d, 556F.2d 562 (2d Cir. 1977) (unpublished table decision), should be rejected.  Thedistrict court in Provenzano held that the 1972 amendment retroactively shortenedthe limitations period applicable to pre-amendment violations of the kidnapingstatute, thus barring prosecution of defendants in that case for their 1961 conduct. See 423 F. Supp. at 669.  The court concluded that the amendment was proceduralrather than substantive because “statutes of limitation * * * are not considered‘substantive,’” and because “the direct effect of the [amendment’s] repeal [of thedeath penalty] is to terminate the applicability of 18 U.S.C. § 3281, the no limitstatute of limitations.”  Ibid.  In so concluding, the court ignored the first rule ofstatutory interpretation that establishes a presumption against retroactivity andalso failed to examine the amendment’s text and legislative history for evidence ofcongressional intent to change the statute of limitations.  Had the Provenzanocourt engaged in the correct analysis, applying the rules as this Court did inGriffon, it would have concluded that the 1972 amendment was a substantivestatute that applies prospectively for all purposes.
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-23-Indeed, consistent with this Court’s approach in Griffon, the court in UnitedStates v. Owens, 965 F. Supp. 158, 165 n.6 (D. Mass. 1997), properly rejectedProvenzano’s holding to conclude that a change in penalty does not retroactivelychange the applicable statute of limitations.  In Owens, the court considered the1994 Violent Crime Act, Pub. L. No. 103-322, §§ 60003(a)(11), (12),330016(2)(c), 108 Stat. 1796, which amended the murder and murder-for-hirestatutes by increasing the maximum penalty from a term of life imprisonment todeath, making them capital.  See 965 F. Supp. at 162.  As a result, the applicablestatutes of limitations also changed.  See ibid. (citing 18 U.S.C. 3281).  Like the1972 amendment to the kidnaping statute, however, the 1994 Act did not expresslychange the limitations period for previously committed offenses still subject toprosecution.  See id. at 164.  Rather, it changed the punishment, “thereby onlyindirectly implicating the applicable statute of limitations.”  Ibid.  The court notedthat “Congress fully understood that the added punishment constitutionally couldoperate only prospectively,” ibid. (citations omitted), and therefore concluded that,“absent a contrary expression of Congressional intent, the same holds true for thestatute’s indirect impact on the statute of limitations,” id. at 165. The court then examined the legislative history and found “not a scintilla ofevidence * * * suggesting that Congress intended that there be no limitation period
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  The court in Owens assumed for purposes of deciding the defendant’s12motion to dismiss that the limitations period that governed his conduct had notexpired when Congress amended the murder and murder-for-hire statutes in 1994. See 965 F. Supp. at 164.  Because Congress may constitutionally extend anunexpired statute of limitations without running afoul of the Ex Post Facto Clause,the Owens court focused solely on principles of statutory interpretation todetermine whether the Act could apply retroactively for statute-of-limitationspurposes.  See ibid.  For all the reasons set forth in Owens, the 1994 Act, whichalso restored capital punishment for kidnaping, see Pub. L. No. 103-322, §60003(a)(6), 108 Stat. 1969, did not retroactively affect the statute of limitations(continued...)

for murder and murder for hire offenses committed prior to September, 1994.” Owens, 965 F. Supp. at 165.  “To the contrary, the enactment of what is nothingmore than a sentencing statute, without any reference to the statute of limitations,is a strong indicator that Congress intended to remove the limitations period onlyas to crimes covered by the enhanced sentencing scheme, i.e., crimes committedafter the effective date of the Violent Crime Act.”  Ibid. (emphasis partiallyadded).  In a footnote, the court rejected Provenzano’s contrary holding,explaining that, “[a]bsent a clear Congressional intent to change the statute oflimitations, courts apply the statute that was in effect at the time of theoffense–even if the potential penalty is subsequently changed.”  Id. at n.6.  Owens,therefore, not Provenzano, is consistent with this Court’s precedent, and thusprovides persuasive authority for concluding that the 1972 amendment does notapply retroactively for statute-of-limitations purposes.  12
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(...continued)12applicable in this case, either.

5. Because The 1972 Amendment Does Not Apply Retroactively, TheSaving Clause Preserves The 1964 Version Of The Kidnaping StatuteFor Purposes Of This ProsecutionBecause the 1972 amendment does not apply retroactively for any purpose,the defendant was properly prosecuted under the 1964 version of the kidnapingstatute, pursuant to the general saving clause, 1 U.S.C. 109.  Congress enacted thesaving clause to address precisely this situation.  The common law recognized apresumption that repeals and re-enactments of criminal statutes abated allprosecutions that had not reached final disposition.  See Blue Sea Line, 553 F.2d at447.  Because the Ex Post Facto Clause barred retroactive application ofamendments increasing criminal penalties, individuals who violated the law beforeit was amended could, as a result of abatement and legislative inadvertence, avoidprosecution.  See ibid.  Congress, therefore, enacted the saving clause to eliminatesuch “pitfalls.”  Ibid.  The saving clause provides:The repeal of any statute shall not have the effect to release orextinguish any penalty, forfeiture, or liability incurred under suchstatute, unless the repealing Act shall so expressly provide, and suchstatute shall be treated as still remaining in force for the purpose ofsustaining any proper action or prosecution for the enforcement ofsuch penalty, forfeiture, or liability.1 U.S.C. 109.  As already explained, Congress did not express its intent to apply
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-26-the 1972 amendment retroactively; nor did it express its intent to extinguishliability under the federal kidnaping statute for pre-1972 conduct.  Accordingly,the saving clause permits prosecution of the defendant under the law in effect atthe time of the offense, which includes the 1964 version of 18 U.S.C. 1201, asgoverned by 18 U.S.C. 3281.The defendant’s argument (Br. 15-16), and the panel’s conclusion (Slip Op.11-16), that the saving clause does not apply in this case must be rejected becauseit is premised upon the incorrect conclusion that the 1972 amendment is not asubstantive amendment.  The defendant and the panel consider only theamendment’s repeal of the death penalty, ignoring the amendment’s othersubstantive changes, and conclude that such provision did not substantivelychange the kidnaping statute because the death penalty was unenforceablefollowing the Supreme Court’s 1968 decision in Jackson.  Under Griffon, ofcourse, the amendment must be construed in its entirety to determine whether it issubstantive or procedural.  But even considering the penalty provision alone, theargument that the change in punishment was not a substantive change lacks meritfor two reasons.  First, it is well-settled that the saving clause saves repealed penalties,including “criminal sentencing laws repealing harsher ones in force at the time of
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-27-the commission of an offense.”  Warden, Lewisburg Penitentiary v. Marrero, 417U.S. 653, 661 (1974); accord Blue Sea Line, 553 F.2d at 448.  The amendment’ssubstitution of a maximum penalty of death with a term of life imprisonment thusfalls plainly and clearly within the scope of the saving clause.  Second, to determine whether the amendment substantively affected themaximum penalty for kidnaping, the amendment must be compared to the law ineffect at the time of the offense, not to the maximum penalty that wasconstitutionally available after Jackson.  See Dobbert v. Florida, 432 U.S. 282,297-298 (1977) (comparing new death penalty statute with death penalty statute ineffect at the time of the offense, but which was subsequently invalidated and heldunenforceable, to conclude that new statute did not substantively increasepunishment); accord Smith v. Johnson, 458 F. Supp. 289, 292 (E.D. La. 1977),aff’d, 584 F.2d 758 (5th Cir. 1978).  A comparison of the 1972 amendment withthe kidnaping statute in effect in 1964 clearly shows a substantive change in themaximum punishment authorized by Congress.  Accordingly, the saving clause preserves the death penalty provision in the1964 version of 18 U.S.C. 1201, for purposes of applying 18 U.S.C. 3281.  See DeLa Rama S.S. Co. v. United States, 344 U.S. 386, 389 (1953) (“By the GeneralSavings Statute Congress did not merely save from extinction a liability incurred
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  The defendant (Br. 15-16) and panel (Slip Op. 11-12) both point out that13the saving clause cannot save repealed statutes of limitations, but that is not theposition urged here.  The applicable statute of limitations in this case, 18 U.S.C.3281, has not been repealed.  Rather, the saving clause preserves the substantivelaw in effect at the time of the offense, 18 U.S.C. 1201 (1964), which triggersapplication of 18 U.S.C. 3281.  

under the repealed statute; it saved the statute itself.”); see also Dobbert, 432 U.S.at 298 (“The actual existence of a statute, prior to such a determination [that it isunconstitutional], is an operative fact, and may have consequences which cannotjustly be ignored.” (citation omitted)).   13
D.  Kidnaping Remained A Capital Offense For Statute-Of-LimitationsPurposes After JacksonThe Supreme Court’s decision in Jackson did not reclassify kidnaping as anon-capital offense for purposes of applying 18 U.S.C. 3281.  Every court ofappeals to address this issue has concluded that judicial invalidation of the deathpenalty has no effect on the applicable statute of limitations.1.  The Court In Jackson Invalidated The Death Penalty For KidnapingBut Did Not Change The Statute’s Basic OperationIn 1968, the Supreme Court decided Jackson, which invalidated the deathpenalty provision of the federal kidnaping statute.  The Court held that theprovision, which authorized only a jury to recommend punishment by death, wasunconstitutional because it discouraged assertion of the Fifth and Sixth
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The Supreme Court’s decision in Jackson did not reclassify kidnaping as a

non-capital offense for purposes of applying 18 U.S.C. 3281. Every court of

appeals to address this issue has concluded that judicial invalidation of the death

penalty has no effect on the applicable statute of limitations.

1. The Court In Jackson Invalidated The Death Penalty For Kidnaping
But Did Not Change The Statute’s Basic Operation

In 1968, the Supreme Court decided Jackson, which invalidated the death

penalty provision of the federal kidnaping statute. The Court held that the

provision, which authorized only a jury to recommend punishment by death, was

unconstitutional because it discouraged assertion of the Fifth and Sixth

13 The defendant (Br. 15-16) and panel (Slip Op. 11-12) both point out that
the saving clause cannot save repealed statutes of limitations, but that is not the
position urged here. The applicable statute of limitations in this case, 18 U.S.C.
3281, has not been repealed. Rather, the saving clause preserves the substantive
law in effect at the time of the offense, 18 U.S.C. 1201 (1964), which triggers
application of 18 U.S.C. 3281.
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  The question whether the Supreme Court lacks constitutional authority14based upon separation of powers to transform a capital crime into a non-capital(continued...)

Amendment rights to trial by jury.  See Jackson, 390 U.S. at 583-585.  Rather thanstriking down the entire statute, the Court concluded that “the clause authorizingcapital punishment [was] severable from the remainder of the kidnaping statuteand that the unconstitutionality of that clause does not require the defeat of the lawas a whole.”  Id. at 586.  The Court explained that the death penalty’s “eliminationin no way alters the substantive reach of the statute and leaves completelyunchanged its basic operation.”  Ibid. The Court made clear that the only impact its decision had was that capitalpunishment could no longer be imposed for violations of the kidnaping statute;everything else remained the same:  Thus the infirmity of the death penalty clause does not require thetotal frustration of Congress’ basic purpose–that of making interstatekidnaping a federal crime.  By holding the death penalty clause of theFederal Kidnaping Act unenforceable, we leave the statute anoperative whole, free of any constitutional objection.  The appelleesmay be prosecuted for violating the Act, but they cannot be put todeath under its authority.  Jackson, 390 U.S. at 591.The Court’s narrow holding was clearly guided by separation-of-powersconcerns and principles of judicial restraint.   In severing the death penalty14
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Thus the infirmity of the death penalty clause does not require the
total frustration of Congress’ basic purpose-that of making interstate
kidnaping a federal crime. By holding the death penalty clause of the
Federal Kidnaping Act unenforceable, we leave the statute an
operative whole, free of any constitutional objection. The appellees
may be prosecuted for violating the Act, but they cannot be put to
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Jackson, 390 U.S. at 591.

The Court’s narrow holding was clearly guided by separation-of-powers

concerns and principles of judicial restraint. 1 In severing the death penalty4

14 The question whether the Supreme Court lacks constitutional authority
based upon separation of powers to transform a capital crime into a non-capital
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(...continued)14crime for all purposes was not raised below by either party; nor was it briefed onappeal or addressed by the panel.  Although the separation-of-powers issue issomewhat related to, and perhaps a “sub-issue” of, Jackson’s effect on the statuteof limitations (an issue that the panel did not address), it is not preserved for enbanc consideration, despite this Court’s request for briefing.  See United States v.Brace, 145 F.3d 247, 255-261 (5th Cir.) (en banc), cert. denied, 525 U.S. 973(1998).  Nonetheless, as explained above, separation-of-powers principles clearlyguided the Court’s decision in Jackson.  

provision from the rest of the statute, the Court explained that, “[u]nless it isevident that the legislature would not have enacted those provisions which arewithin its power, independently of that which is not, the invalid part may bedropped if what is left is fully operative as law.”  Jackson, 390 U.S. at 585(citation omitted).  The Court reviewed the statute’s legislative history and foundit “quite inconceivable that the Congress which decided to authorize capitalpunishment in aggravated kidnaping cases would have chosen to discard the entirestatute if informed that it could not include the death penalty clause now beforeus.”  Id. at 586.  Consistent with the limits on judicial power under theConstitution, the Court opted to “leave the statute an operative whole” in order toavoid “total frustration of Congress’ basic purpose.”  Id. at 591. 2. Judicial Invalidation Of The Death Penalty Has No Effect On TheApplicable Statute Of LimitationsSoon after the Supreme Court decided Jackson, the Eighth Circuit
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14(...continued)
crime for all purposes was not raised below by either party; nor was it briefed on
appeal or addressed by the panel. Although the separation-of-powers issue is
somewhat related to, and perhaps a “sub-issue” of, Jackson’s effect on the statute
of limitations (an issue that the panel did not address), it is not preserved for en
banc consideration, despite this Court’s request for briefing. See United States v.
Brace, 145 F.3d 247, 255-261 (5th Cir.) (en banc), cert. denied, 525 U.S. 973
(1998). Nonetheless, as explained above, separation-of-powers principles clearly
guided the Court’s decision in Jackson.
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-31-considered what effect, if any, that decision had on the statute of limitations.  SeeUnited States v. Coon, 411 F.2d 422, 424-425 (8th Cir. 1969).  The courtconcluded that Jackson did not affect the statute of limitations, explaining:[T]he scope of the Jackson decision is limited to the constitutionalinfirmities attending imposition of the death penalty.  Here we areconcerned not with a constitutional issue, but with the statute oflimitations.  Generally speaking, limitation of the time forcommencing the prosecution of a criminal charge is purely a matter ofstatute.  Thus in deciding which limitation is applicable, we must lookdirectly to the statute.  And in interpreting the statute of limitations,the statute must be considered in light of the situation as it existedand presumably was known to Congress at the time of the passage ofthe statute.Id. at 425 (internal quotation marks and citations omitted).  The court thusconcluded that 18 U.S.C. 3281, not 18 U.S.C. 3282, was the controlling statute oflimitations because “[t]o hold otherwise would be to give a perverted reading tothe statutory scheme in existence at all pertinent times.”  Ibid.  Three years later, the Supreme Court decided Furman, which held thatimposition of the death penalty in two rape cases and a murder case from Georgiaand Texas “constitute[d] cruel and unusual punishment in violation of the Eighthand Fourteenth Amendments.”  408 U.S. at 240.  As this Court has recognized,Furman effectively voided the federal death penalty as it existed at that time.  SeeUnited States v. Kaiser, 545 F.2d 467, 471 (5th Cir. 1977).  
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-32-Since then, courts of appeals have unanimously held, as the Eighth Circuitdid after Jackson, that judicial invalidation of the death penalty does not changethe statute of limitations applicable to capital cases.  See United States v.Manning, 56 F.3d 1188, 1196 (9th Cir. 1995); United States v. Edwards, 159 F.3d1117, 1128 (8th Cir. 1998), cert. denied, 528 U.S. 825 (1999); United States v.Ealy, 363 F.3d 292, 296-297 (4th Cir.), cert. denied, 543 U.S. 862 (2004);Willenbring v. Neurauter, 48 M.J. 152, 179-180 (C.A.A.F. 1998).  This is becausestatutes of limitations “derive their justification from the serious nature of thecrime rather than from a concern about, for example, what procedural protectionsthose who face a penalty as grave as death are to receive.”  Manning, 56 F.3d at1196; accord Edwards, 159 F.3d at 1128.  Consequently, offenses “punishable by death” are still considered “capitalcrimes” for statute-of-limitations purposes, even if the death penalty isunenforceable.  See, e.g., Ealy, 363 F.3d at 296-297 (affirming district courtholding that “the limitations period depends on the capital nature of the crime, andnot on whether the death penalty is in fact available for defendants in a particularcase”); see also United States v. Martinez, 505 F. Supp. 2d 1024, 1031 (D.N.M.2007) (distinguishing “capital sentence” from “capital offense” to conclude thatoffense “punishable by death” is capital for statute-of-limitations purposes despite
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-33-law prohibiting enforcement of the death penalty in Indian Country), appealdismissed, 272 F. App’x. 658 (10th Cir. 2008).  Accordingly, an offense that is“punishable by death” remains subject to no limitation on prosecution under 18U.S.C. 3281, even if the death penalty cannot be imposed, because that statutereflects Congress’s “judgment that some crimes are so serious that an offendershould always be punished if caught.”  Manning, 56 F.3d at 1196; accordWillenbring, 48 M.J. at 180.Offenses “punishable by death” are also considered “capital offenses” forpurposes of applying other statutes tied to the serious nature of capital crimes,even if the death penalty is unavailable.  See, e.g., United States v. Kennedy, 618F.2d 557, 559 (9th Cir. 1980) (upholding applicability 18 U.S.C. 3148, whichallows a court to deny bail in capital cases if the defendant poses a danger toothers because “[t]he reasons for allowing a court to consider the dangerousness ofthe defendant exist regardless of whether the death penalty can be imposed”);United States v. Kostadinov, 721 F.2d 411, 412 (2d Cir. 1983) (same); UnitedStates v. Watson, 496 F.2d 1125, 1128 (4th Cir. 1973) (upholding applicability of18 U.S.C. 3005 because the court was “unable to say, absent a clear legislativeexpression, that the possibility of imposition of the death penalty was the solereason why Congress gave an accused the right to two attorneys”); see also Smith
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  As set forth above, an offense remains capital for statute-of-limitations15purposes regardless of whether its death penalty provision is held to violate theFifth and Sixth Amendments, as in Jackson, or the Eighth Amendment, as inFurman.  See, e.g., Willenbring, 48 M.J. at 179-180 (concluding that rape casewas “capital” for statute-of-limitations purposes even though imposition of thedeath penalty for rape would be unconstitutional under the Eighth Amendment). This is because statutes of limitations are tied to the nature of the offense, not tothe severity of the punishment.  In both instances, however, courts haverecognized the separation-of-powers issues that would arise if they invalidated allstatutes and rules tied to the nature of a capital case, simply because the deathpenalty could not be constitutionally imposed.  In a post-Furman murder case, forexample, the Fourth Circuit upheld the continued classification of murder as acapital offense for purposes of applying 18 U.S.C. 3005, explaining that “[c]ourtsare very naturally hesitant about drawing solely upon their own authority to repealpro tanto Congressional enactments.”  Watson, 496 F.2d at 1128.

v. Johnson, 584 F.2d 758 (5th Cir. 1978) (per curiam) (concluding that districtcourt correctly upheld applicability of Louisiana statute requiring certain juvenilescharged with capital crimes to be treated as adults, even though the death penaltywas subsequently held unconstitutional), aff’g 458 F. Supp. 289 (E.D. La. 1977).   15
By contrast, where statutes and rules applicable to capital cases are designedto protect defendants from an erroneous death sentence, there is no reason to applythem when there is no possibility that the defendant can actually be put to death. See United States v. Steel, 759 F.2d 706, 710 (9th Cir. 1985) (explaining thatprotections for capital defendants do not apply where the death penalty is notavailable because their purpose “derives from the severity of the punishment ratherthan from the nature of the offense”).  Thus, in United States v. Hoyt, 451 F.2d
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By contrast, where statutes and rules applicable to capital cases are designed

to protect defendants from an erroneous death sentence, there is no reason to apply
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than from the nature of the offense”). Thus, in United States v. Hoyt, 451 F.2d

15 As set forth above, an offense remains capital for statute-of-limitations
purposes regardless of whether its death penalty provision is held to violate the
Fifth and Sixth Amendments, as in Jackson, or the Eighth Amendment, as in
Furman. See, e.g., Willenbring, 48 M.J. at 179-180 (concluding that rape case
was “capital” for statute-of-limitations purposes even though imposition of the
death penalty for rape would be unconstitutional under the Eighth Amendment).
This is because statutes of limitations are tied to the nature of the offense, not to
the severity of the punishment. In both instances, however, courts have
recognized the separation-of-powers issues that would arise if they invalidated all
statutes and rules tied to the nature of a capital case, simply because the death
penalty could not be constitutionally imposed. In a post-Furman murder case, for
example, the Fourth Circuit upheld the continued classification of murder as a
capital offense for purposes of applying 18 U.S.C. 3005, explaining that “[c]ourts
are very naturally hesitant about drawing solely upon their own authority to repeal
pro tanto Congressional enactments.” Watson, 496 F.2d at 1128.

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=1fd67031-e4a6-43e8-a9cb-94d44bd53c55



-35-570, 571 (5th Cir. 1971) (per curiam), cert. denied, 405 U.S. 995 (1972), thisCourt treated a post-Jackson kidnaping case as non-capital for purposes ofapplying Federal Rule of Criminal Procedure 24(b), which provides twentyperemptory challenges to defendants charged with a crime “punishable by death,”and 18 U.S.C. 3432, which requires the prosecution to turn over witness and jurylists to capital defendants before trial.  Relying on Hoyt, this Court again held that18 U.S.C. 3432 was inapplicable in a post-Furman murder case.  See Kaiser, 545F.2d at 475 (Where “the capital punishment provision of [the federal murderstatute] is unconstitutional and void, * * * the strict procedural guarantees of §3432 were not properly applicable to this trial.”).  Contrary to the defendant’s argument (Br. 21-23), therefore, Hoyt andKaiser are entirely consistent with the treatment of this case as a capital case forstatute-of-limitations purposes.  Indeed, the same circuits that have upheld thecontinued applicability of 18 U.S.C. 3281 to cases charging “offenses punishableby death” after Jackson and Furman have also held such cases to be “non-capital”for purposes of applying Rule 24(b) and 18 U.S.C. 3432.  See, e.g., United Statesv. McNally, 485 F.2d 398, 407 (8th Cir. 1973) (concluding that case chargingdefendant with hijacking offense, for which Congress authorized the deathpenalty, lost its capital nature after Furman for purposes of applying Rule 24(b)),
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-36-cert. denied, 415 U.S. 978 (1974); United States v. Goseyun, 789 F.2d 1386, 1387(9th Cir. 1986) (relying on Hoyt and McNally to deny defendant in post-Furmanmurder case benefit of Rule 24(b) because that rule “is tied to the penalty formerlypossible”); Steel, 759 F.2d at 709-710 (relying in part on Kaiser to conclude thatinvalidation of the death penalty also invalidates the right to a witness list under18 U.S.C. 3432 because “the purpose of the witness list right is to reduce thechance that an innocent defendant would be put to death by providing a pretrialsafeguard not available in nonpcapital criminal prosecutions”).Hoyt and Kaiser are also consistent with the approach this Court and othercourts follow when the death penalty is constitutionally available, but thegovernment has agreed not to seek it.  See United States v. Crowell, 498 F.2d 324,325 (5th Cir. 1974) (concluding that district court did not err in refusing to applyRule 24(b) and 18 U.S.C. 3432 in case charging capital offense where there wasan agreement prior to trial not to seek the death penalty); accord Hall v. UnitedStates, 410 F.2d 653, 660-661 (4th Cir.), cert. denied, 396 U.S. 970 (1969); UnitedStates v. Maestas, 523 F.2d 316, 319 (10th Cir. 1975); United States v. Grimes,142 F.3d 1342, 1347 (11th Cir. 1998), cert. denied, 525 U.S. 1088 (1999).  Bycontrast, cases in which the death penalty is available but has been waived are stillconsidered capital cases for statute-of-limitations purposes.  See, e.g., United
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-37-States v. Johnson, 270 F. Supp. 2d 1060, 1064 (N.D. Iowa 2003) (“[T]hegovernment’s decision not to seek the death penalty, even though ‘capitaloffenses’ are charged in the indictment, does not amount to a reduction of theoffenses, for statute of limitations purposes, to ‘non-capital offenses’ subject to afive-year statute of limitations.”). In sum, the prosecution of the defendant in 2007 for his 1964 conduct underthe law in effect at the time of his offense was not time-barred because neither the1972 amendment, nor the Supreme Court’s decision in Jackson, retroactivelyshortened the limitations period that Congress authorized for violations of thekidnaping statute where, as here, the victims were not liberated unharmed.
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-38-CONCLUSIONFor the foregoing reasons, this Court should affirm the defendant’sconviction. Respectfully submitted,LORETTA KING  Acting Assistant Attorney General
_______________________JESSICA DUNSAY SILVERTOVAH R. CALDERON  Attorneys  Department of Justice  Civil Rights Division   Appellate Section    Ben Franklin Station  P.O. Box 14403  Washington, DC 20044-4403  (202) 514-4142
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United States Court of AppealsFIFTH CIRCUITOFFICE OF THE CLERKCHARLES R. FULBRUGE IIICLERK TEL. 504-310-7700600 S. M AESTRI PLACENEW  ORLEANS, LA 70130

 November 19, 2008
MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW:

No. 07-60732 USA v. SealeUSDC No.  3:07-CR-9-1--------------------------
Dear Counsel:
Although the entire case on appeal is before the en banc court,counsel are well-advised to limit their briefing and oralargument exclusively or primarily to the issue addressed by thepanel.  The issue raised for reconsideration en banc is whetherthe change in the statute of limitations for the federalkidnaping statute, which was effected by the 1972 amendment tothe federal kidnaping statute, applies retroactively to Seale's1964-1966 conduct. Sincerely, CHARLES R. FULBRUGE III, Clerk 

By:                            Geralyn MaherCalendar Clerk504-310-7630Ms Kathryn Neal NesterMs Tovah R Calderon

United States Court of Appeals

FIFTH CIRCUIT
OFFICE OF THE CLERK

CHARLES R . FULBRUGE III TEL . 5 0 4 -3 1 0 -7 7 0
0CLERK 600 S . M AESTRI PLACE

NEW ORLEANS , LA 7 0 1 3 0

November 19, 2008

MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW:

No. 07-60732 USA v. Seale
USDC No. 3:07-CR-9-1

Dear Counsel:

Although the entire case on appeal is before the en banc court,
counsel are well-advised to limit their briefing and oral
argument exclusively or primarily to the issue addressed by the
panel. The issue raised for reconsideration en banc is whether
the change in the statute of limitations for the federal
kidnaping statute, which was effected by the 1972 amendment to
the federal kidnaping statute, applies retroactively to Seale's
1964-1966 conduct.

Sincerely,

CHARLES R. FULBRUGE III, Clerk

By:
Geralyn Maher
Calendar Clerk
504-310-7630

Ms Kathryn Neal Nester
Ms Tovah R Calderon
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United States Court of AppealsFIFTH CIRCUITOFFICE OF THE CLERKCHARLES R. FULBRUGE IIICLERK TEL. 504-310-7700600 S. M AESTRI PLACENEW  ORLEANS, LA 70130
 February 10, 2009
Ms Tovah R CalderonUS Department of JusticeCivil Rights Div - Appellate SectionPO Box 14403Washington, DC 20044No. 07-60732 USA v. Seale-------------------------Dear Ms Calderon:At least one judge requests that appellee’s counsel briefthe separation-of-powers question in this case.  That is,address: (1) whether the Supreme Court lacks constitutionalauthority to transform a capital crime into a non-capitalcrime for all purposes when Congress has exercised itsconstitutional prerogative to classify the crime as capitaland that classification is consonant with the EighthAmendment; and (2) whether, consequently, federal kidnapingremained a capital crime for statute-of-limitations purposesafter United States v. Jackson, 390 U.S. 570 (1968), becausethe Court held that 18 U.S.C. § 1201’s death-penaltyprovisions violated a defendant’s procedural rights under theFifth and Sixth Amendments but did not hold that theprovisions violated the defendant’s substantive rights underthe Eighth Amendment.  Appellee’s counsel also should addresswhether this issue is properly preserved for en bancconsideration.  Additionally, counsel should address any otherissues that might bear on the separation-of-powers questionthat counsel determines appropriate.Sincerely, CHARLES R. FULBRUGE III, Clerk 

By:                            Geralyn A. MaherCalendar Clerk504-310-7630cc: Ms Kathryn N Nester

United States Court of Appeals

FIFTH CIRCUIT
OFFICE OF THE CLERK

CHARLES R . FULBRUGE III TEL . 5 0 4 -3 1 0 -7 7 0
0CLERK 600 S . M AESTRI PLACE

NEW ORLEANS , LA 7 0 1 3 0

February 10, 2009

Ms Tovah R Calderon
US Department of Justice
Civil Rights Div - Appellate Section
PO Box 14403
Washington, DC 20044

No. 07-60732 USA v. Seale

Dear Ms Calderon:

At least one judge requests that appellee’s counsel brief
the separation-of-powers question in this case. That is,
address: (1) whether the Supreme Court lacks constitutional
authority to transform a capital crime into a non-capital
crime for all purposes when Congress has exercised its
constitutional prerogative to classify the crime as capital
and that classification is consonant with the Eighth
Amendment; and (2) whether, consequently, federal kidnaping
remained a capital crime for statute-of-limitations purposes
after United States v. Jackson, 390 U.S. 570 (1968), because
the Court held that 18 U.S.C. § 1201’s death-penalty
provisions violated a defendant’s procedural rights under the
Fifth and Sixth Amendments but did not hold that the
provisions violated the defendant’s substantive rights under
the Eighth Amendment. Appellee’s counsel also should address
whether this issue is properly preserved for en banc
consideration. Additionally, counsel should address any other
issues that might bear on the separation-of-powers question
that counsel determines appropriate.

Sincerely,

CHARLES R. FULBRUGE III, Clerk

By:
Geralyn A. Maher
Calendar Clerk
504-310-7630

cc: Ms Kathryn N Nester
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PUBLIC LAW 92-538-OCT. 23, 1972

October 23, 1972
[H.R. 13694]

Public Law 92-538
AN ACT

To amend the joint resolution establishing the American Revolution Bicentennial
Commission, as amended.

Be it enacted by the Senate and House of Representatives of the
American Revo- United States o America in Congress assembled, That the joint reso-

lution Bicenten- o
nial Commission. lution entitled -Joint resolution to establish the American Revolution

Bicentennial Commission, and for other purposes", approved July 4,
1966 (80 Stat. 259), as amended, is further amended as follows:

Appropriation. Section 7 (a) is amended to read as follows:
Ante, p. 43. "SEC. 7. (a) There is hereby authorized to be appropriated to carry

out the purposes of this Act until February 15, 1973, $3,356,000, of
which not to exceed $2,400,000 shall be for grants-in-aid pursuant to
section 9 (1) of this Act."

Grants-in-aid. Svc. 2. Section 9 is amended by the addition of the following new
subsections :

"(2) make grants to nonprofit entities including States, terri-
tories, the District of Columbia, and the Commonwealth of Puerto
Rico (or subdivisions thereof) to assist in developing or support-
ing bicentennial programs or projects. Such grants may be up to
50 per centum of the total cost of the program or project to be
assisted;

"(3) in any case where money or property is donated,
be(lueathed, or devised to the Commission, and accepted thereby
for purposes of assisting a specified nonprofit entity, including
States, territories, the District of Columbia, and the Common-
wealth of Puerto Rico (or subdivisions thereof), for a bicenten-
nial program or project, grant such money or property, plus an
amount not to exceed the value of the donation, bequest, or
devise: Pro-,'ided, That the recipient agrees to match the com-
bined value of the grant for such bicentennial program or
project."

Approved October 23, 1972.

October 24, 1972
[H.R. 158831

Act for the
Protection of
Foreign Officials
and Official
Guests of the
United States.

Public Law 92-539
AN ACT

To amend title 18, United States Code, to provide for expanded protection of
foreign officials, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the "Act for the Protection of Foreign Officials and
Official Guests of the United States".

STATEMFENT OF FINDINGS AND DECLARATION OF POLICY

SEC. 2. The Congress recognizes that from the beginming of our
history as a nation, the police power to investigate, prosecute, and
punish common crimes such as murder, kidnaping, and assault has
resided in the several States, and that such power should remain with
the States.

The Congress finds, however, that harassment, intimidation,

[86 STAT.1070

HeinOnline -- 86 Stat. 1070 1972HeinOnline -- 86 Stat. 1070 1972
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PUBLIC LAW 92-539-OCT. 24, 1972

obstruction, coercion, and acts of violence committed against foreign
officials or their family members in the United States or against
official guests of the United States adversely affect the foreign rela-
tions of the United States.

Accordingly, this legislation is intended to afford the United Juradiction.

States jurisdiction concurrent with that of the several States to pro-
ceed against those who by such acts interfere with its conduct of
foreign affairs.

TITLE I-MURDER OR MANSLAUGHTER OF FOREIGN
OFFICIALS AND OFFICIAL GUESTS

SEC. 101. Chapter 51 of title 18, United States Code, is amended by 62 Stat. 756.
adding at the end thereof the following new sections: 18 US( 1111.

"§ 1116. Murder or manslaughter of foreign officials or official
guests

"(a) Whoever kills a foreign official or official guest shall be pun- Penalty.

ished as provided under sections 1111 and 1112 of this title, except that
any such person who is found guilty of murder in the first degree
shall be sentenced to imprisonment for life.

"(b) For the purpose of this section 'foreign official' means- Definitions.
"(1) a Chief of State or the political equivalent, President,

Vice President, Prime Minister, Ambassador, Foreign Minister,
or other officer of cabinet rank or above of a foreign government
or the chief executive officer of an international organization, or
any person who has previously served in such capacity, and any
member of his family, while in the United States; and

"(2) any person of a foreign nationality who is duly notified to
the United States as an officer or employee of a foreign govern-
ment or international organization, and who is in the United
States oil official business, and any member of his family whose
presence in the United States is in connection with the presence of
such officer or employee.

"(c) For the purpose of this section:
"(1) 'Foreign government' means the government of a foreign

country, irrespective of recognition by the United States.
"(2) 'International organization' means a public international

organization designated as such pursuant to section I of the Inter-
national Organizations Immunities Act (22 U.S.C. 288). 59 Stat. 669.

"(3) 'Family' includes (a) a spouse, parent, brother or sister,
child, or person to whom the foreign official stands in loco parentis,
or (b) any other person living in his household and related to
the foreign official by blood or marriage.

"(4) 'Official guest' means a citizen or national of a foreign
country present in the United States as an official guest of the
government of the United States pursuant to designation as such
by the Secretary of State.

"§ 1117. Conspiracy to murder
"If two or more persons conspire to violate section 1111, 1114, or

1116 of this title, and one or more of such persons do any overt act to 62 Stat. 756;
II 65 Stat. 721;effect the object of the conspiracy, each shall be punished by imprison- Supra.

ment for any term of years or for life."
SEC. 102. 'The analysis of chapter 51 of title 18, United States Code,

is amended by adding at the end thereof the following new items:
"1116. Murder or manslaughter of foreign officials or official guests.
"1117. Conspiracy to murder."

86 STAT.] 1071

HeinOnline -- 86 Stat. 1071 1972HeinOnline -- 86 Stat. 1071 1972

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=1fd67031-e4a6-43e8-a9cb-94d44bd53c55



PUBLIC LAW 92-539-OCT. 24, 1972

62 Stat. 760;
70 Stat. 1043.

84 Stat. 921.

Ante, p. 1071.
Penalty.

78 Stat. 610.

Offenses and
penalties.

Demonstrations.

TITLE 11-KIDNAPING

SEc. 201. Section 1201 of title 18, United States Code, is amended
to read -as follows:
"§ 1201. Kidnaping

"(a) Whoever unlawfully seizes, confines, inveigles, decoys, kid-
naps, abducts, or carries away and holds for ransom or reward or
otherwise any person, except in the case of a minor by the parent
thereof, when:

"(1) the person is willfully transported in interstate or foreign
commerce;

"(2) any such act against the person is done within the special
maritime and territorial jurisdiction of the United States;

"(3) any such act against the person is done within the special
aircraft jurisdiction of the United States as defined in section 101
(32) of the Federal Aviation Act of 1958, as amended (49 U.S.C.
1301(32)); or

"(4) the person is a foreign official as defined in section 1116 (b)
or an official guest as defined in section 1116(c) (4) of this title,

shall be punished by imprisonment for any term of years or for life.
"(b) With respect to subsection (a) (1), above, the failure to release

the victim within twenty-four hours after he shall have been unlaw-
fully seized, confined, inveigled, decoyed, kidnaped, abducted, or
carried away shall create a rebuttable presumption that such person
has been transported in interstate or foreign commerce.

"(c) If two or more persons conspire to violate this section and one
or more of such persons do any overt act to effect the object of the con-
spiracy, each shall be punished by imprisonment for any term of years
or for life."

SEC. 202. The analysis of chapter 55 of title 18, United States Code,
is amended by deleting
"1201. Transportation.",
and substituting the following:
"1201. Kidnaping."

TITLE III--PROTECTION OF FOREIGN OFFICIALS
AND OFFICIAL GUESTS

SEc. 301. Section 112 of title 18, United States Code, is amended to
read as follows:
"§ 112. Protection of foreign officials and official guests

"(a) Whoever assaults, strikes, wounds, imprisons, or offers violence
to a foreign official or official guest shall be fined not more than $5,000,
or imprisoned not more than three years, or both. Whoever in the
commission of any such act uses a deadly or dangerous weapon shall
be fined not more than $10,000, or imprisoned not more than ten years,
or both.

"(b) Whoever willfully intimidates, coerces, threatens, or harasses
a foreign official or an official guest, or willfully obstructs a foreign
official in the performance of his duties, shall be fined not more than
$500, or imprisoned not more than six months, or both.

"(c) Whoever within the United States but outside the District of
Columbia and within one hundred feet of any building or premises
belonging to or used or occupied by a foreign government or by a
foreign official for diplomatic or consular purposes, or as a mission to

[86 STAT.1072
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an international organization, or as a residence of a foreign official, or
belonging to or used or occupied by an international organization for
official business or residential purposes, publicly-

"(1) parades, pickets, displays any flag, banner, sign, placard,
or device, or utters any word, phrase, sound, or noise, for the pur-
pose of intimidating, coercing, threatening, or harassing any
foreign official or obstructing him in the performance of his
duties, or

"(2) congregates with two or more other persons with the intent
to perform any of the aforesaid acts or to violate subsection (a) or
(b) of this section,

shall be fined not more than $500, or imprisoned not more than six
months, or both.

"(d) For the purpose of this section 'foreign official', 'foreign gov-
ernment', 'international organization', and 'official guest' shall have the
same meanings as those provided in sections 1116 (b) and (c) of this
title.

"(e) Nothing contained in this section shall be construed or applied
so as to abridge the exercise of rights guaranteed under the first amend-
ment to the Constitution of the United States."

SEC. 302. The analysis of chapter 7 of title 18, United States Code, is
amended by deleting
"112. Assaulting certain foreign diplomats and other official personnel."
and adding at the beginning thereof the following new item:
"112. Protection of foreign officials and official guests."

Definitions.

Ante, p. 1071.

USC prec. title 1.

TITLE IV-PROTECTION OF PROPERTY OF FOREIGN
GOVERNMENTS AND INTERNATIONAL ORGANIZA-
TIONS

SEC. 401. Chapter 45 of title 18, United States Code, is amended by 62 Stat. 743.
adding at the end thereof the following new section: 18 usc 951.

"§ 970. Protection of property occupied by foreign governments
"(a) Whoever willfully injures, damages, or destroys, or attempts o2 ffe and

to injure, damage, or destroy, any property, real or personal, located
within the United States and belonging to or utilized or occupied
by any foreign government or international organization, by a for-
eign official or official guest, shall be fined not more than $10,000, or
imprisoned not more than five years, or both.

"(b) For the purpose of this section 'foreign official', 'foreign Definitions.
government', 'international organization', and 'official guest' shall have
the same meanings as those provided in sections 1116 (b) and (c)
of this title." Ante, p. 1071.

SEC. 402. The analysis of chapter 45 of title 18, United States
Code, is amended by adding at the end thereof the following new
item:
"970. Protection of property occupied by foreign governments."

SEC. 3. Nothing contained in this Act shall be construed to indicate
an intent on the part of Congress to occupy the field in which its
provisions operate to the exclusion of the laws of any State, Com-
monwealth, territory, possession, or the District of Columbia on the
same subject matter, nor to relieve any person of any obligation
imposed by any law of any State, Commonwealth, territory, possession,
or the District of Columbia.

Approved October 24, 1972.

86 STAT.] 1073
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