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5 Considerations in Lease Workouts 
 
 While loan workouts have received most of the news over the past few years, 
very little has been said or written about lease workouts.  In essence, lease workouts 
have many of the same concerns for Landlords as loan workouts do for Lenders with 
the following additional twists: 
 

1. Basis 
 
  The first determination in a lease workout is the actual basis for the 

workout.  In normal times, the Landlord usually considers issues like, the rent is 
too low, the Tenant is not viable for the center, the Tenant is uncreditworthy, the 
space is needed for a more desirable Tenant or the lease contains provisions 
(e.g. exclusive use) that the Landlord does not like.  The Tenant, on the other 
hand, may want to revise or terminate because of the very similar but opposite, 
reasons.  Nevertheless, current market conditions are generally driving the need 
for the workout and the key will be the Tenant’s ability to prove a workout is 
necessary for the Tenant to continue as a viable business.   

 
2. Claims / Leverage 
 
 Of utmost importance is the leverage the parties have to bear on the 
circumstances.  Is either party in default of any of the terms of the lease which 
would force a workout short of litigation?  Is the market such that the Tenant 
cannot perform due to the high vacancy rate in the center and loss of traffic to the 
center?  Are there personal guaranties involved which would give the Landlord 
more leverage in the workout scenario?  These considerations will drive the 
scope and necessity of a workout and must be addressed early on in the 
process. 
   
3. Options 
 
 The parties basically have the following options in a lease workout. 
 

a. Termination – the Tenant’s lease is fully terminated without recourse. 
b. Termination (continuing payments) – the Landlord agrees to a 

termination with ongoing payments of rent until such time that the 
Tenant or the Landlord provides a substitute Tenant.  (In Texas a 
Landlord is required to mitigate its damages upon a Tenant default) 

c. Amendment – the lease is amended to provide more favorable terms 
to the Tenant (may take the form of a “blend and extent” or “extend 
and pretend” amendment) 

d. Sublease – the Landlord permits a sublease of the premises where the 
Tenant retains primary liability under the main lease. 

e. Assignment – the Landlord agrees to an assignment of the lease to a 
new Tenant where continuing liability is negotiated between the 
parties.       
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4. Strategy / Risks 
  
 No matter what action the Landlord takes there are certain strategies/risks 
that must be considered by the Landlord: 
  

a. Abandonment – if the Landlord pushes too hard there is always a risk 
that the Tenant will abandon the premises in a midnight move and 
vacate the premises of all of its security. 

b. Do Nothing – this approach benefits no one as it forces the Tenant to 
take measures such as abandonment or worse, bankruptcy, which 
could significantly affect the viability of the center. 

c. Substitute Tenant – the Tenant’s provision of a new Tenant is a 
positive approach as long as such new Tenant is financially viable and 
a good fit for the center. 

d. Recapture – the Tenant must be careful when seeking a new Tenant 
not to automatically trigger the recapture provisions of the lease. 

e. Sublease vs. Direct Lease – a sublease will usually come at a discount 
where a direct lease may be a one for one substitution. 

f. Backloading – the Landlord could reduce the current rent and provide 
for increased rent over the term as the economy improves. 

g. Percentage Rent – the Landlord could reduce base rent and either 
increase percentage rent or add it as another avenue of income where 
it does not already exist.     

    
5. Lease Workout Agreement        

 
In any scenario addressed by the Landlord or the Tenant, both parties 

should insist upon a definitive agreement setting out the specific terms of the 
workout including, without limitation, confidentiality provisions and default waiver 
provisions.  In many circumstances, especially where the lease is a large one, it 
may even be preferable to enter into a “negotiation agreement” or a “forbearance 
agreement” similar to those used in loan workouts to protect the parties and 
provide for fluid negotiations between the parties. 

 
 Notwithstanding the considerations noted above, lease workouts can be as 
complex and as emotional as loan workouts and should be approached with similar or 
same precautions and processes.  In fact, state laws (especially in Texas) often have 
unwanted and unexpected effects remedies in leases depending upon the actions 
initiated by the respective parties.  As such, extreme care and the help of competent 
counsel should be employed at the outset.     
         


