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Honey, | Shrunk the Dormancy Periods!
By Hollis L. Hyans and Amy F. Nogid'

Dormancy periods — the periods after which a

state presumes that property has been abandoned
by its owner and requires that the property be

turned over to the state — have become incredibly
short. These periods, once characterized as “long
lapses of time,”? are now as short as three years for
many of the most common property types. Owners
are routinely caught unaware that states will seize —
or have seized — their property. Property that owners
believe is safe, sound and protected, earning inter-
est and appreciating in value, often becomes lost or
untraceable, its income-generating capacity stripped.
The effect of the premature takings is often dire. In
this article we will focus on some of the practical and
legal implications of shrinking dormancy periods in
unclaimed property statutes.
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Historical Background

In the early years of unclaimed property law,
statutory distinctions in dormancy periods
for different types of property were common,
based on the realistic understanding that
some property was intended by owners to
sit untouched and that no presumption of
abandonment should arise prematurely.

For example, in 1942 Kentucky set its
dormancy period at 10 years for bank
demand deposits, but at 25 years for bank
time deposits.? Likewise, state courts
recognized the wisdom in long dormancy
periods for some types of property. In New
York the courts had recognized that the
length of time before lapsing and the

nature of the property were relevant to a
constitutional analysis, and that a 30-year
dormancy period for bank deposits might
well be proper since such deposits are
“ordinarily made to remain for a long

period of time.™ Similarly, in declaring
unconstitutional Ohio’s Unknown Depositors
Law, which defined unknown depositors

as those whose bank accounts have gone
untouched for seven years, Ohio’s Court of
Appeals concluded that it was not a “fanciful
notion” for a party to “provide a sum for his
future needs...intending to leave it there, to
forget it...until some time in the future.”™

However, any statutory presumption of
abandonment, even after as long as 30
years, is at best highly questionable.
Pennsylvania was the first state — in
1872 — to provide for the escheat of
dormant bank deposits, and it initially

To ensure compliance with requirements
imposed by the IRS, Morrison & Foerster LLP
informs you that, if any advice concerning one
or more U.S. federal tax issues is contained
in this publication, such advice is not intended

or written to be used, and cannot be used, for
the purpose of (i) avoiding penalties under
the Internal Revenue Code or (ii) promoting,
marketing, or recommending to another party
any transaction or matter addressed herein.

provided for a 30-year dormancy period.®

In a case upholding the constitutionality

of the 1872 Pennsylvania provision, the
court noted that half of the depositors
accessed their accounts after the termina-
tion of the 30-year period.” Nonetheless,

the court upheld the constitutionality on the
basis that the “sovereign State has jurisdic-
tion to take charge of apparently abandoned
or unclaimed property.”

Over time, the distinctions in dormancy
periods among property types have
decreased along with the dormancy periods
themselves, with a drastic downward
dormancy spiral evident in most, if not all,
states. For example, Massachusetts has
decreased its dormancy period tenfold for
bank accounts from 30 years in 1907 to
three years in 1992.° Delaware reduced

the dormancy period for property held by
banking organizations from 25 years to
seven years in 1985, and to five years in
1988."" New Jersey recently reduced the
abandonment period for traveler’s checks
from 15 years to three years and for money
orders from seven to three years,' and
those reductions are the subjects of litigation
pending in the Third Circuit.” New Jersey
reduced the period for demand, savings and
time deposits from 10 years to three years
in 2002."

California has steadily reduced the
dormancy periods for bank accounts from
20 years in 1913," 15 years in 1959, seven
years in 1977, five years in 1989 and
finally to three years in 1990."¢ Even the
Legislative Director of the California State
Controller’s Office had acknowledged that
the office is looking at lengthening the
escheatment period: “three years appears
quite low and we’re looking at what should
be the appropriate period before property
escheats.”"” In 2007, legislation was
proposed in California to increase the
dormancy period from three to five years
for most property; the legislation was

not enacted.®

Just last month, New York’s Governor
Cuomo proposed shortening various dor-
mancy periods on various property types
from five or six to three years."

The Memorandum in Support and the
Executive Budget Briefing Book leave no
question that the reduction is a “revenue
action” motivated by the State’s need to
balance its budget without raising taxes.?

The National Conference of Commission-
ers on Uniform State Laws (NCCUSL),
also known as the Uniform Law Com-
mission (USL), an association of state

tax commissioners on uniform laws, has
drafted several model statutes dealing with
unclaimed property. The first, the Uniform
Disposition of Unclaimed Property Act
(UDUPA) issued in 1954, adopted

a uniform seven-year presumption of
abandonment for all types of property.

In their comments to the 1954 UDUPA,

the Commissioners said that differing
business practices might dictate that other
dormancy periods were more appropriate.
Savings bank accounts were mentioned as
a property type for which a longer period of
dormancy might be desirable. In the 1966
revision to the UDUPA, the seven-year
presumption was retained for all property
types, with the exception of 15 years for
traveler’s checks. When NCCUSL over-
hauled the model act in 1981 to address
the ruling by the U.S. Supreme Court in
Texas v. New Jersey,?' which dealt with
states’ priority rules for laying claim to
unclaimed property, the 1981 Uniform
Unclaimed Property Act (UUPA) lowered
the general seven-year presumption of
abandonment to five years, consistent

with the “tendency of state legislatures in
recent years to reduce dormancy periods.”
As the comments to the 1981 UUPA
acknowledged, “states have become
increasingly aware of the opportunities for
collecting...unclaimed money and using
the ‘windfall’ unreturned funds as general
fund receipts....” The rationale provided for
lowering the general dormancy period was
that the “current high rate of inflation exacts
a severe penalty from one who holds money
or its equivalent for extended periods; an
inference of loss or abandonment may be
drawn more quickly than in 1966 when

the value of money was more stable.”

In the comments to NCCUSL’s most recent
iteration, its 1995 UUPA, the Commissioners

(Continued on page 4) 2
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noted that “statistical evidence indicates
that a period of 15 years continues to be
appropriate in the case of traveler’s checks,
and seven years in the case of personal
money orders issued by express companies.’

The UUPA's 1981 premise to support a
decrease in the dormancy period — that
inflation affects abandonment — is flawed
regarding property in interest-bearing
accounts, which increases in value despite
inflation. Further, if the rate of inflation was
truly the justification for reducing dormancy
periods, it would follow that when the
inflation rate decreases, the dormancy
periods would correspondingly increase.
Needless to say, with very rare exceptions,
the downward spiral in dormancy periods
has continued, even in 2009, a deflationary
period. Arizona,? Indiana,? and New
Jersey 2 are states that have recently
jumped on the shrinking dormancy period
bandwagon, deflation aside.

Constitutional and Practical
Implications of Short
Dormancy Periods

When dormancy periods were long — that
is, 15, 20, or 30 years, justification might
have existed for state intervention, given
the real likelihood that an actual abandon-
ment had occurred. Now, however, with
the short periods in vogue — for example,
one, two, and three years — there is scant
basis to conclude that the property actually
has been abandoned, and escheat statutes
may run afoul of constitutional protections
to property owners and holders.

Due Process Clause

The U.S. Constitution’s Due Process
Clause provides that no state shall “deprive
any person of life, liberty, or property,
without due process of law.” It is based

on the notion that there should be
fundamental fairness in states’ dealings
with individuals and is often viewed as

MoFo Attorney News

Morrison & Foerster’s State & Local Tax Group would like to welcome
the following new attorneys to the firm:

¢ Bee-Seon Keum
e Kara M. Kraman
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The State & Local Tax Group would also like to congratulate
Mitchell A. Newmark, who resides in our New York office, on becoming
partner and Craig B. Fields on becoming the State & Local Tax Chair and

Tax Department Co-Chair.

having both substantive and procedural
components. Early U.S. Supreme Court
cases recognized that a short dormancy
period could violate the Due Process
Clause. In Cunnius v. Reading School
District,? the Court upheld a 1885 provision
appointing administrators for the estates

of those missing and presumed dead after
seven years. And while recognizing that the
“right to regulate concerning the estate or
property of absentees is an attribute,
which, in its very essence belongs to all
governments,” the Court noted that a
presumption of death resulting from the
absence from the state of a brief period
would violate due process.?® Similarly,

in Provident Institution for Savings v.
Malone,?” the Court understood that the
evaluation of the constitutionality of
unclaimed property laws might well turn on
the length of the dormancy period: “if the
statute had provided that the money should
be paid over to the receiver-general if the
owner, after a short absence, could not be
found, or if the account remained inactive
for a brief period, a very different question
would be presented.”?®

Takings Clause

The Takings Clause of the Fifth Amendment
to the Constitution provides that no state
shall take “private property for public use,
without just compensation.” Generally,
unclaimed property statutes have been
found not to run afoul of the Takings
Clause, and some courts have set the

bar very high, requiring that a plaintiff must
have a property interest that is constitutionally
protected to successfully prevail in a
Takings Clause case.?

Contract Clause

Article 1, section 10, clause 1 of the
Constitution provides that states cannot
pass laws “impairing the Obligation of
Contracts.” More than 60 years ago, the
Sixth Circuit recognized, regarding the
applicability of escheat provisions to
national banks, that short limitations periods
would negatively affect national banks’
ability to contract.*® Nonetheless, courts
have generally sided against holders
claiming that short dormancy periods
impinge on their right to contract.*'

However, when it is the holders that modify
contractual rights with their customers
after states decrease the dormancy period,
courts usually void such provisions as
impermissible private escheat provisions,
finding the corresponding downward
revisions to contract terms an unseemly
race to the bottom.? That seems unfair
and contradictory. Parties should remain
free to negotiate their contracts without the
government’s hands in the parties’ pockets.

Recent Developments

Most state courts seem to have viewed

as virtually unfettered legislators’ authority
to grab other people’s property after short
dormancy periods, and do not seem to be
too concerned with such minor trivialities as
the Constitution.

However, one recent case, from the federal
District Court in Kentucky, viewed the
legislative impetus in its proper light and
refused to sanction the Kentucky legislators
attempt to raise revenue by decreasing the
dormancy periods for uncashed traveler’s
checks from 15 to seven years.?

(Continued on page 9) 4
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No Solicitation: Sales Tax Nexus, the Amazon
Law, and the Perils of Affiliate Advertising

By Thomas H. Steele, Andres Vallejo, and Kirsten Wolff

“Are we now required to collect sales tax

in New York on our Internet sales?” Since
2008, when New York passed its so-called
“Amazon Law,” virtually every significant
Internet retailer has wrestled with this
question. Unfortunately, despite widely held
expectations that the ongoing Amazon.com
litigation might soon provide an answer to
that question, the New York Supreme Court,
Appellate Division’s recent decision failed

to provide any clear answer, at least when
considered against typical real-world
Internet arrangements." This article attempts
to fill that gap by relating the decision to typi-
cal Internet affiliate arrangements and specu-
lating if a couple of types of relationships will
trigger a tax collection responsibility.

In this article we first review the background
of the Amazon Law and the legal framework
of nexus for sales tax purposes in which the
law is situated. We then summarize
Amazon’s challenge to the law. We describe
the aspects of the challenge that the New
York courts have now resolved (subject to
further appeals, of course) and the questions
that still remain to be decided. Finally, we
investigate the underlying Internet marketing
model that sparked the controversy and
share our thoughts on the ways in which

the Amazon Law, at least as a matter of
statutory construction, may ultimately

apply to businesses that rely on Internet
affiliate marketing.2

Background: Attributional Nexus
and the Amazon Law

The Amazon laws in New York and other
jurisdictions® are based on the general
principles of nexus, which begin with the
U.S. Supreme Court’s decision in Quill.

In that case, the Court established a
“pright-line” standard that required that a
taxpayer be physically present, that is, to
have employees or property beyond a de
minimis presence, within the state in order to

be subject to a sales and use tax collection
obligation in the state.*

In order to circumvent this limited basis for
nexus, the states developed a theory known
as “attributional nexus,” whereby a state may
impose an obligation to collect its sales and
use tax on an out-of-state seller that does
not itself have physical presence in the state,
based on the physical presence of another
party in the state. There are two factors that,
taken together, are generally sufficient to
justify the assertion of attributional nexus:

(1) the in-state entity is acting “on behalf of”
the out-of-state seller; and (2) the in-state
entity is performing activities in support

of the marketing or sales activities of the
out-of-state seller.®

New York’s Amazon Law® codifies a type
of attributional nexus standard by creating
a statutory presumption that an out-of-
state seller is “soliciting business” in the
state and must collect the state’s sales

tax if “the seller enters into an agreement
with a resident of [New York] under which
the resident, for a commission or other
consideration, directly or indirectly refers
potential customers, whether by a link on
an internet website or otherwise, to the
seller.”” The presumption applies if the
seller’s aggregate gross receipts from these
referrals surpass a de minimis threshold
(i.e., $10,000 for the prior four quarters).®
The presumption may be rebutted by proof
that the New York resident party to such
agreement “did not engage in any solicita-
tion in the state on behalf of the seller that
would satisfy the nexus requirement of the
United States Constitution.™

The New York Department of Taxation and
Finance (the “Department”) has issued two
memoranda that provide information on the
ways in which sellers may rebut the new
presumption.'® These memoranda describe
three avenues for a remote seller to rebut or

avoid the presumption. First, the seller may
protect itself from the nexus presumption by
contractually prohibiting the in-state entities
from soliciting sales and by obtaining cer-
tificates of compliance from each New York
representative stating that the representative
did not, in fact, solicit sales on behalf of the
out-of-state vendor." Second, the Depart-
ment has stated:

[It] will deem the presumption rebutted
where the seller is able to establish
that the only activity of its resident
representatives in New York State on
behalf of the seller is a link provided
on the representatives’ Web sites to
the seller’s Web site and none of the
resident representatives engage in any
solicitation activity in the state targeted
at potential New York State customers
on behalf of the seller."?

Finally, the Department has noted that

“an agreement to place an advertisement
does not give rise to the presumption.”®
However, in a statement that is in some
tension with the notion that a mere link is
insufficient to trigger the statute, the
Department elaborates by stating that
“placing an advertisement does not include
the placement of a link on a Web site that,
directly or indirectly, links to the Web site
of a seller, where the consideration for
placing the link on the Web site is based
on the volume of completed sales generated
by the link.”*

Amazon’s Challenge to the New
Nexus Statute

Two days after New York’s governor

signed the new nexus statute into law,
Amazon.com filed suit seeking a declara-
tion that the statute is unconstitutional and
an injunction prohibiting the state from en-
forcing it. Shortly thereafter, Overstock.com,
another Internet retailer, filed a similar suit

(Continued on page 6) 5
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and the cases were consolidated. The trial
court dismissed both cases on the grounds
that the statutory language “is carefully
crafted to ensure that there is a sufficient
basis for requiring collection of New York
taxes and, if such a basis does not exist,

it gives the seller an out.”"s Accordingly,

the court held that “[f]here is nothing infirm
about the commission-agreement provision,
which contemplates a substantial nexus
with New York.”® The trial court threw out
both the companies’ facial challenges to the
statute as well as their challenges based on
the statute’s application to the companies’
specific circumstances.

Amazon and Overstock appealed the
adverse decisions. The appellate division
(New York’s first level court of appeal)
agreed with the trial court that the statute
was facially constitutional under the strict
Salerno standard (i.e., that “[a] plaintiff
can only succeed in a facial challenge by
establish[ing] that no set of circumstances
exists under which the Act would be valid,
i.e., that the law is unconstitutional in all of
its applications”), but concluded that the
record was inadequate to determine
whether the statute also passed constitu-
tional muster as applied to Amazon’s and
Overstock’s particular facts.!”

The court rejected the facial challenge
under the Commerce Clause because the
statute “does not target the out-of-state
vendor’s sales through agents who are not
New York residents,” and because “there
must be solicitation, not passive advertis-
ing,” in order for the statutory presumption
to apply.” Thus, the court concluded:

[TIhere is a set of circumstances under
which the statute would be valid, i.e.,
when a New York representative uses
some form of proactive solicitation
which results in a sale by Amazon, and
a commission to the representative;
and the representative has an in-state
presence sufficient to satisfy the
substantial nexus test.'®

The court also rejected the facial challenges
based on the Due Process Clause. First, the
court observed that the statutory presump-
tion was not “irrational” in that it assumes that
“in-state solicitation occurs when an in-state
representative is paid a commission on a

per sale basis, after a New York purchaser
accesses its Web site and ‘clicks’ through to
make a purchase at the out-of-state vendor’s
Web site.”?°

Second, the court held that the statutory
terms were not unconstitutionally vague. As
described above, throughout the opinion, the
court distinguished between “passive adver-
tising” (which does not trigger the statutory
presumption of nexus) and “solicitation”
(which does). When confronted with the
question of whether “solicitation” is uncon-
stitutionally vague, the court dismissed the
idea that the Internet has created “a brave
new world requiring its own definitions of
terms that previously had a clear meaning.”!
Without defining the term, the court provided
examples of conduct that, seemingly, would
constitute solicitation and conduct that would
not: “An advertisement in a newspaper

is clearly not solicitation,...[l]ikewise, the
maintenance of a Web site which the visitor
must reach on his or her own initiative is
not...solicitation.”?> However, “the targeting of
a potential customer by the transmission of
an e-mail is no different from a direct
telephone call or a mailing to a customer,”
and therefore, apparently, meets the
definition of solicitation.Z In light of its
conclusion that the term “solicitation” has

a “clear meaning,” the court held that the
statute was not unconstitutionally vague.

In examining the companies’ challenges to
the statutes as applied to Amazon and
Overstock, the court withheld any determina-
tion regarding whether the companies’
in-state representatives “are soliciting
business or merely advertising on their
behalf,” and whether “the in-state represen-
tatives are engaged in activities which are
‘significantly associated’ with the out-of-state
retailer’s ability to do business in the state.”?*
Accordingly, the court remanded the cases
to the trial court for discovery and adjudica-
tion on the facts.

Finally, the court rejected Amazon’s
contention that New York's statute violated
the Equal Protection Clause because it
exclusively targeted Amazon.? On this point,
the court was correct: Many, many compa-
nies engage in affiliate marketing that may
trigger nexus under the New York statute.
The statute may well have been targeted
at Amazon in the first instance, but now
that it is law, it affects potentially thousands
of advertisers.?®

The following section examines the affiliate
marketing model in order to gain some
insight into the landscape that tribunals

in New York, and elsewhere, will face in
determining whether the Internet affiliates
are conducting in-state activities that
provide sufficient justification for the
imposition of nexus over the out-of-state
sellers (i.e., are the affiliates soliciting or
merely advertising?).

Affiliate Marketing: What It Is and
How It Works

The Internet affiliate marketing model is a
widespread movement that pairs retailers
with website publishers positioned to market
the retailers’ products to the websites’
visitors. A retailer, also referred to as an
advertiser, provides the marketing content to
a publisher, also known as an affiliate. The
publisher posts the marketing content on its
website, which can range from a blog to a
news or product review site. The advertiser
compensates the publisher for this service
by paying it a fee that is based on the
performance of the marketing material.

Performance is measured by several differ-
ent criteria, including: (1) a “click-through,”
which means that the visitor to the publish-
er’s website simply clicks on the marketing
material; (2) a lead generation, which means
that the visitor to the publisher’s website
navigates to the advertiser’s site and takes
an action such as registering with the site,
filling out a form, or signing up as a free
subscriber, but does not make a purchase;
and (3) a purchase, which means that the
visitor to the publisher’s site navigates to

the advertiser’s site and makes a purchase
there. Although Amazon’s program compen-
sates affiliates based on a percentage of the

(Continued on page 12) 6
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California Adopts Regulation Prescribing
Sales and Use Tax Audit Procedures

By Jenny Kim

After more than a year in the making, the
five-member board of the California State
Board of Equalization (the “Board”) adopted
California Sales and Use Tax Regulation
(“Regulation”) 1698.5 by a 3-2 vote on

May 25, 2010." The new regulation, which
went into effect on August 18, 2010, is the
first attempt by the Board to formalize its
sales and use tax audit procedures.

Regulation 1698.5 implements and inter-
prets California Revenue and Taxation
Code (“Code”) section 7053, which requires
sellers, retailers, and consumers to maintain
sales and use tax records, and Code
section 7054, which authorizes the Board

to examine records, property, and persons
and conduct investigations to accurately
ascertain sales and use tax liability. Previ-
ously, the Board relied on the Sales and
Use Tax Department Audit Manual (“Audit
Manual”), which incorporates procedures
and techniques that have evolved over the
years, as a guide in conducting sales and
use tax audits. In 2009, the Board expressed
a need for a formalized regulation to act as a
clear guide for the Board staff and taxpayers
alike because the Audit Manual, while
available to the public, was primarily an
advisory guide for the Board staff, not
taxpayers.2 The Board intended that the
regulation would provide consistent
definitions and procedures, allowing the
Board staff to facilitate efficient and timely
completion of an audit, help taxpayers
navigate through the complex audit process,
and ensure fair and consistent application
of the Sales and Use Tax Laws.? In January
2011, the Board issued a Special Notice
reminding taxpayers about the formal

audit procedures and highlighting the key
provisions in the new regulation.*

Provisions of Regulation 1698.5

Regulation 1698.5 is organized according
to the following subsections: (a) definitions;
(b) general provisions; and (c) audits.
Each subsection of the regulation is
discussed below.

Definitions

Subsection (a) sets forth the definition of
the common terms found in the sales
and use audit process, such as “Board,”
“Audit Engagement Letter,” “Pre-Audit
Conference,” “Opening Conference,”
“Status Conferences,” “Exit Conference,”
“Information/Document Request (IDR),”
“Audit Findings Presentation Sheet
(AFPS),” “Records,” and “Day.”™

General Provisions

Subsection (b) provides that the “purpose of
an audit is to efficiently determine whether
or not the amount of tax has been reported
correctly” and proclaims it is the “duty and...
obligation” of the Board to “utilize its audit
resources in the most effective and efficient
manner possible.”® Subsection (b) explains
the timeframes for an audit, as well as the
duties of the Board staff and taxpayers
during the audit process. Each element is
discussed below.

Timeframes for an Audit

Consistent with the Board’s duty and
purpose, subsection (b) explains that an
audit of a taxpayer’s records “shall be
completed in sufficient time” for the Board

to issue a Notice of Determination or Notice
of Refund within “the applicable statute

of limitations.”” However, an auditor is
required to request a waiver of the statute
of limitations when there is “sufficient infor-
mation to indicate that an understatement or
overstatement exists, but there is insufficient
time to complete the audit before the

expiration of the statute of limitations.”®
Notably, the regulation does not explain
what constitutes “sufficient information”
or how much time is “insufficient.” “If the
taxpayer declines to sign a waiver, the
Board may issue a determination for the
expiring period(s).”

However, Regulation 1698.5 provides some
protections for the taxpayer. While subsec-
tion (c) establishes the standard response
times for document requests, discussed
below, subsection (b) makes clear the
timeframes provided in the regulation are
only “intended to provide for an orderly
process [for]...a timely conclusion of an audit
and are not to be used to prevent or limit

a taxpayer’s right to provide information.”*
Accordingly, the regulation requires the
auditor to consider late responses to IDRs
and AFPSs, subject to certain limitations,
and gives the auditor discretion to adjust the
timeframes as warranted."

Duties of the Board Staff

Subsection (b) enumerates a list of duties
of the Board staff. Specifically, the staff is
required to (1) “[a]pply and administer the
relevant statutes and regulations fairly and
consistently regardless of whether the

audit results in a deficiency or refund of tax”;
(2) “[clonsider the materiality of an area
being audited”; (3) “[m]ake information re-
quests for the areas under audit as provided
in Regulation 1698”; (4) “not directly access
the taxpayer’s computer system if the
taxpayer objects to such access”;

(5) “[p]rovide an audit plan to the taxpayer”;
(6) “[a]dhere to the timelines set forth in the
original [or amended audit plan]”; (7) “[kleep
the taxpayer apprised of the status of the au-
dit through status conferences and AFPSs”;
(8) “[iInform the taxpayer of the audit findings
at the exit conference”; (9) “[c]opy taxpay-
ers...on all Board correspondence related to
the audit when the taxpayer has authorized

(Continued on page 8) 7
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another party to represent them”;

(10) “[s]afeguard taxpayer’s records
while examining them”; and (11) “[ijnform
the taxpayer of the audit process, the
taxpayer’s rights, and appeal rights at the
beginning of the audit.”"?

Notably, the materiality element attempts

to place a needed restraint on an auditor.
Previously, the auditors had the authority to
decide on the materiality of an audit area."
Regulation 1698.5 now instructs the auditor
to assess the materiality of an audit area by
balancing the “potential adjustment...against
the time required to audit the area and

the duty to determine whether the correct
amount of tax has been reported.”**

Duties of the Taxpayers

Regulation 1698.5 also provides rules
pertaining to the taxpayer’s duty to maintain
records. In general, taxpayers have a duty
to maintain records and documents, provide
the records requested by the Board, and
make records available for photocopying

or scanning."

Audits

Subsection (c) establishes guidelines for
audit procedures, including: (1) location

and time of the audit; (2) pre-audit confer-
ence, opening conference, audit plan,

and status conferences; (3) record requests;
and (4) AFPSs and exit conferences. Each
element is discussed below.

Location and Time of the Audit

Subsection (c) provides that “[a]udits [will]
generally take place at the location where
the taxpayer’s original books, records, and
source documents relevant to the audit are
maintained, which is usually the taxpayer’s
principal place of business.”'® However, a
taxpayer can request a change in the audit
location and such request “will be granted
unless...[the] staff determines the move will
significantly delay the start or completion

of the audit, or the Board does not have
adequate resources to conduct the audit at
the requested location.”"” Any subsequent
requests for location changes in the same
audit period will be considered on a
“case-by-case basis.”"® Notably, “[ilf the
taxpayer operates out of a private residence,
or has a small office or work environment
that will not accommodate the auditor(s),
Board staff may require that the records be
brought to a Board office or taxpayer’s
representative’s office.”’® “Some interested
parties expressed concern that the provi-
sions are a step backward from the [prior]
practice which allow[ed] taxpayers to
determine the location of an audit if
adequate books and records are provided
to Board staff at that location.”® They argued
that “[these] provisions give too much
discretion to Board staff to deny taxpayers
the ability to undergo an audit at the
taxpayer’s most convenient location.”!

Further, subsection (c) also provides that
the Board will not hold an audit in abeyance
pending conclusion of a prior audit or an
appeal of a prior audit.? If a prior audit is
under appeal, the Board will “begin the
current audit by examining areas that are
not affected by the outcome of the appeal.”?
On this issue, some interested parties noted
that “it is unreasonable to conduct an audit
when a significant amount of time and effort
might be saved [by] the outcome of an
appeal or an audit in progress.”* They raised
the issue that many times, “when an older
audit is concluded, the taxpayer and the
auditor will agree to apply the results of the
audit to future periods,” saving resources for
both the taxpayer and the state.?

Pre-audit Conference, Opening
Conference, Audit Plan, and Status
Conferences

A pre-audit conference is a meeting between
the taxpayer and the Board staff to discuss
the availability and production of records.?
An opening conference is the first meeting
between the taxpayer and the Board staff to
discuss, among other things, the audit plan.?”
“The audit plan documents the areas under
audit, the audit procedures, and the esti-
mated timeframes to complete the audit.”?®

While the audit plan may be amended
throughout the audit process, the regulation
encourages the taxpayer and the auditor to
sign the audit plan as an indication of their
“commitment” to the plan.? Interested parties
have argued that it should be “clear that the
audit plan is not binding and the taxpayer is
not compelled to agree with it”; signatures
should indicate only that the taxpayer has
read and understood the plan.®® Notably,
the interested parties argued the “use of the
word ‘commitment’ causes concern that the
audit plan may be used to force a taxpayer
into an unfavorable audit methodology.™"

Further, under subsection (c), the Board
announced its goal to complete an audit
within a two-year timeframe.®? Accordingly,
Regulation 1698.5 directs the Board staff

to “develop an audit plan that strives for the
completion of the audit within a two-year
timeframe commencing with the date of the
opening conference.”* While Regulation
1698.5 provides that the audit is not limited
to two years “when a longer timeframe is
warranted,” it does not clarify what
circumstances would warrant a longer
audit.** Some interested parties have noted
that “it is unreasonable to expect large audits
to be completed in two years” because it
would require an “exorbitant amount of state
and taxpayer resources.”® They argued that
these “costs would outweigh any benefit
from an expedited audit.”*® Further, they
raised concerns that “auditors trying to

meet the two-year timeframe probably
would not allow taxpayers additional time

to provide records to resolve audit issues in
the field and as a result, there will likely be
an increase in audit appeals.”™”

Subsection (c) also outlines status confer-
ences, which are meetings held between

the taxpayer and the Board staff throughout
the audit to discuss audit issues and the
progress of the audit.®® According to the
regulation, status conferences are necessary
to ensure the audit is on track for completion
within the estimated timeframes.

(Continued on page 14) 8
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The court held that shortening the dorman-
cy period, without any evidence that the
traveler’s checks are actually abandoned
after that time, violated the Due Process,
Takings, and Contracts Clauses. The court
rejected the state’s purported “boundless
authority,” noting that:

Here, there is clear evidence that

the state legislature enacted the
abandoned property law as an effort
to raise revenue. “Complete deference
to a legislative assessment of
reasonableness and necessity is

not appropriate [where] the State’s
self-interest is at stake. A government
entity can always find a use for extra
money, especially when taxes do

not have to be raised.”*

The shortening was found to impair

the certainty in private contracting that
underlies the Contract Clause.® The lower
court rightfully noted that the reduction

in the dormancy period was a taking —

“a forced contribution to governmental
revenues.”* That the revenue generated
from unclaimed property is earmarked for
noble causes,* moreover, does not make
the taking any less egregious.

However, the New Jersey federal District
Court chose not to follow the Kentucky
federal court’s well-thought-out decision,
the New Jersey court refused to issue
preliminary injunctions in cases challeng-
ing the reductions of the traveler’s check
and money order dormancy period.3®
Regarding traveler’s checks, despite
acknowledging that most states have a 15-
year dormancy period and that “it appears
that a primary aim of Chapter 25 was to
increase the State’s coffers,” the New
Jersey court held that the holder was not
likely to succeed on the merits of its sub-
stantive Due Process, Contracts Clause,
or Takings Clause claims.

The holder raised what appear to be valid
arguments in support of its position that
no legitimate state interest warranted

the state’s reduction in the dormancy
period with the resulting loss to the holder
of its right to earn income from investing
the proceeds from sales of the traveler’s
checks: (a) there is no evidence that

a three-year dormancy period bears

a rational relationship to the actual
abandonment; and (b) the state’s revenue-
raising purpose was primary and “does not
pass constitutional muster” because it is
not a rational purpose. The court cited
several purported purposes for the
legislation — “to protect New Jersey
consumers from the commercial dormancy
fee practices and to modernize [New
Jersey’s] unclaimed property laws,” and to
protect property owners in case the holder
declares bankruptcy — and held that the
statute would likely survive the substantive
due process challenge given the “great
deference and the presumption of validity
under the rational basis review” afforded
the state. The court distinguished
Hollenbach on the basis that there the
“only reason” for the Kentucky General
Assembly to reduce the dormancy period
was revenue, while in New Jersey raising
revenue was “not the only conceivable
basis,” and the property could be used

for public good.

As readily acknowledged by New Jersey’s
Treasurer, who is responsible for admin-
istering New Jersey’s Unclaimed Property
Law, “Unclaimed Property is not a tax or an
additional liability to businesses. The goal
of the Unclaimed Property Office is to
recover, record and reunite the property
with the rightful owner and/or heirs.”
However, since the fundamental underly-
ing purpose of the unclaimed property act
is to reunite owners with their property, a
legislature’s revenue-raising goal is inher-
ently suspect and should be subject to
heightened scrutiny, particularly when, as in
this case, the decrease in dormancy period
negatively affects the contractual rights of
the holder. Further, under the court’s rea-
soning, any action that raises revenue for
the public good would be rational.

Despite the evidence that 90 percent of the
traveler’s checks that are sold in the state
and are uncashed after three years of sale
are ultimately cashed, the court focused
on the large percentage of traveler’s
checks cashed within a year of purchase,
96 percent, and concluded that “it would
not be irrational for the Legislature to have
determined that the small percentage of
the unclaimed three-year old travelers
checks are presumed abandoned.”
However, once it is established that the
90 percent of the property that would be
deemed abandoned under Chapter 25

is not actually abandoned, even under a
deferential, rational basis standard, the
primary purpose of the abandoned
property law is thwarted, and deeming
un-abandoned property to be abandoned
purely to raise revenue cannot be rational.
The percentage of traveler’s checks
redeemed within one year is simply not

a relevant inquiry to determine whether
checks not cashed within three years
have been abandoned. Taking the court’s
premise to its absurd conclusion, if 99
percent of payroll checks are redeemed
within a week, a dormancy period of three
weeks would be rational, even if all the
checks are cashed within a month.

Protecting owners from traveler’s checks
issuers in the event that they declare
bankruptcy — another purported purpose
asserted by New Jersey to justify the short-
ened dormancy period — is also a suspect
rationale. Taken to its logical extreme, since
all businesses can go bankrupt, perhaps
all proceeds from the issuance of traveler’s
checks (and money orders, SVCs, and

so on) should simply be given to the
government upon receipt “for protection.”
But, although there may be de minimis
aspects of consumer protection inherent

in unclaimed property law, consumer
protection and bankruptcy laws are the
proper places to so legislate. Further,

given the dire financial straits many states
are in, and the talks of late of having
Congress provide a mechanism that

would allow states to seek bankruptcy
protection,*® the protectionist rationale is
particularly dubious. Owners may be safer

(Continued on page 10) 9
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with their property in the keeping of holders
rather than states.

The claim that the shrinking dormancy
period violated the traveler’s check issuer’s
contract rights was also rejected on the
basis that the issuer did not have a contrac-
tual right to invest the proceeds. However,
the parties did agree that the issuer would
pay upon presentation and, conversely, the
issuer had a right to retain and invest the
proceeds on checks not yet presented. By
shortening the dormancy period the state
does affect the issuer’s contractual rights.

The court also rejected the holder’s claim
that by shortening the dormancy period
New Jersey divested it of a property right,
that is, the right to invest the proceeds
from traveler’s check sales until claimed by
the purchasers. The court reasoned that
because the purchaser was the owner, the
holder did not have a property interest in
the profits derived from investing the funds
until the purchasers used the checks. How-
ever, the court’s reasoning is flawed. Under
the court’s narrow view, a leasehold interest
held by a person other than the owner

of the underlying realty would not have a
property interest. Money is property, and
an income interest in property is therefore
also property. It is also noteworthy that

the state itself considers the right to use
the abandoned funds “for the common
good until claimed by its owner” as a
valuable right.#'

The federal District Court ruled similarly
regarding the shortening of the dormancy
period for money orders. All five related
cases challenging Chapter 25 are on
appeal to the Third Circuit. Significantly,
the Third Circuit granted the motions for
injunctive relief filed by the traveler’s check
and money order issuers, apparently
finding that there is a likelihood of success
on the merits of the claims made by the
issuers challenging the reduction in the
dormancy periods. Eventually, the Third

Circuit (and perhaps the U.S. Supreme
Court) may provide additional guidance
on the scope of the Contract and Takings
Clauses, and what constitutes a failure to
provide substantive due process in the
context of shortened dormancy periods.
Holders of property should hope that the
Third Circuit will follow Hollenbach, will
not allow New Jersey’s revenue needs to
pervert unclaimed property laws and the
Constitution, and will not allow the state
to impose an additional liability or tax on
businesses — precisely what the Treasurer
stated the law is not intended to do —
under the flimsy guise of modernization.

Given the unequivocal sole purpose for
reducing the dormancy period — revenue
— if Governor Cuomo’s recent budget
proposal is enacted, challenges to the
enactment could be forthcoming.

Practical Implications

The Ninth Circuit has also recognized

the burdensome practicalities of short
dormancy periods and lack of reason-
able notice provisions. In addition to the
possibility of “permanent deprivation” of
their property, property owners need to
“constantly monitor their property to avoid
escheat, either by devoting significant time
to searching the internet themselves, by
paying a service to do the same, or by
‘churning’ their property so that it stays
active and avoids escheat.”?

One New York court addressed a bank’s
handling of security deposits on commer-
cial premises that had remained on depos-
it for more than 20 years.*® Although the
bank alleged that the account would have
been deemed abandoned after five years,
the New York State Comptroller’s Division
of Abandoned Property had no record of
the account having being turned over to
the state as unclaimed property. The court
posed the common sense question:

Why would the person who opens
a savings account necessarily add
or subtract monies to the amount in
the account?... People often open
savings accounts solely to have
money available for themselves or
their family at a future date and do

so solely so as to earn a fixed rate
of interest paid by the bank.*

The court refused to conclude that the secu-
rity deposits were unclaimed property since:

Common sense leads to the conclu-
sion that savings accounts of all

kinds should be excluded from the
definition of unclaimed and ultimately
abandoned property. To do so defeats
one of the purposes for which people
open such an account — to save
money for a “rainy day” or some other
particular purpose.*®

The court also considered the 20-year
common-law presumption of payment, that
is, a presumption that “an unexplained
neglect to enforce an alleged right, for a
long period, casts suspicion on the right
itself.”#¢ Although the court concluded that
20 years had not yet elapsed, it noted the
decisions in New Jersey and Utah refusing
to apply the doctrine to savings accounts.
In the New Jersey case, Pagano v.

United Jersey Bank, the New Jersey
Supreme Court agreed with the Appellate
Division that:

“[T]he depositor of funds into a bank
savings-account is ordinarily entitled to
believe, and does in fact expect, that
the deposit is entirely safe, that the
funds will be indefinitely available, and
that no demand need be taken to pro-
tect the right to obtain those funds at
any time the passbook is presented.”’

It is simply too common for bank and
brokerage accounts to remain activity-free
for many years, particularly if the money
was deposited or the securities purchased
for retirement or for funding a child’s college
education. Owners have enough on their
busy plates without having to keep up with
the accounts they knowingly maintain for
use in the beyond-dormancy-period future.
A more reasoned and revenue-dispassionate
look is needed to assess and determine
abandonment periods that actually make
sense based on property type and are
consistent with the purported goal of pro-
tecting the interests of property owners.

(Continued on page 11) 10
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Concluding Thoughts

Unclaimed property laws have become
legislatures’ piggybanks. For most property
types, the shortened dormancy periods
ignore common sense, and impinge on
owners’ and holders’ Constitutional rights.
The tendency of courts to rubber-stamp
revenue-enhancing legislative action in
tough fiscal times is shortsighted and, as
applied to the shrinking dormancy periods
under unclaimed property laws, contrary to
the fundamental purpose of such laws — to
reunite abandoned property with its owners.
As Justice Louis Brandeis recognized:

Experience should teach us to be
most on our guard to protect liberty
when the Government’s purposes
are beneficent. Men born to freedom
are naturally alert to repel invasion
of their liberty by evil-minded rulers.
The greatest dangers to liberty

lurk in insidious encroachment by
men of zeal, well-meaning but
without understanding.*® m

Previously published in
substantially similar form in
State Tax Notes, February 21, 2011.
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total sales that the affiliate generates, many
advertisers pay their affiliates a flat fee for a
specified number of click-throughs or leads
generated, whether or not those customer
actions ever result in a sale.?

Publishers consist of an extremely varied
group of websites, including polished and
professional blogs, travel blogs, and less
polished, personal blogs on every topic from
bird-watching to the latest in tech gadgets.
These publishers earn money from their
blogging efforts (or “monetize” their blogs,

in industry parlance) by signing up as
affiliates. As described by an industry trade
group, the Performance Marketing Alliance,
“[tlhe revenue stream generated under the
performance marketing approach has
allowed many small businesses and
individuals to accelerate the development

of their websites” and has “contributed
directly to the more rapid diffusion of free
information to the public that is the hallmark
of the Internet by giving content providers the
financial resources necessary to enhance
their offerings.”?

The publishers post banner ads, text links,
and product links on their sites or in email
messages and earn a commission each
time a visitor to their site or recipient of an
email clicks on the ad and takes the required
action. In addition, advertisers often provide
publishers with widgets — mini-applications
within an advertisement that permit a variety
of functions, including search boxes,
scrolling images of a variety of products,
and playable music clips.

Amazon offers a unique widget that
allows an individual publisher to create a
small Amazon store within the publisher’s
site, called an “aStore.” Each publisher
selects various items that are available for
purchase at Amazon.com to be displayed
in the publisher’s aStore. When a visitor
to the publisher’s site wishes to make a
purchase of one of the Amazon products
in the site’s aStore, that visitor can click on
a product to add it to the virtual shopping cart,

and then click “check-out” to purchase the
item. At this point, the visitor is transferred to
Amazon’s main site, where the transaction is
completed and the visitor purchases the
selected item directly from Amazon. Thus,
the publisher does not sell the item to the
visitor — rather, Amazon does. However,
because the visitor began the purchase
transaction at the blogger’s aStore, the
blogger will receive a commission based

on that purchase.

Some retailers, including Amazon, run
their own affiliate programs. Other advertis-
ers work with third-party affiliate marketing
companies, such as Neverblue and
Commission Junction, to develop and
manage their affiliate relationships. Every
affiliate program, whether managed in-house
or by a third party, must consummate
agreements with publishers, produce
marketing content, track each publisher’s
performance, and pay each publisher on a
periodic (often monthly) basis.

When Does an Affiliate Create
Nexus for the Out-of-State Seller?

Of course, the question at issue here is:
Under what circumstances will an affiliate
relationship bring the advertiser-retailer
within the ambit of New York's Amazon Law?
First, recall that the statutory presumption

of nexus is only potentially triggered after a
retailer has made a de minimis level of sales
related to the affiliate marketing. Second,

it is worth keeping in mind that an advertiser-
retailer can rebut the statutory presumption
if it builds a “no solicitation” provision into

its affiliate contracts and obtains annual
certificates of compliance from those affili-
ates. Of course, without a clear understand-
ing of what solicitation is, it is difficult to

have a significant level of confidence in the
efficacy of these measures to protect the
retailer from nexus. Moreover, there are
serious practical impediments to this annual
compliance regime, given the industry’s
estimate that there are more than 200,000
website publishers nationwide. Thus, it
seems likely that many advertisers will

be hard-pressed to protect themselves from
the statutory presumption by this method.

Instead, the advertiser will likely need to
create a program that the advertiser believes
does not constitute solicitation, and then
require publishers to certify compliance with
that program in order to be satisfied that the
particular activities undertaken by its affili-
ates do not trigger a presumption of nexus.

In light of the decision in the Amazon.com
case and the Department’s guidance, the
important distinction seems to come down
to whether the affiliate is soliciting sales on
behalf of the out-of-state retailer or merely
passively advertising. In order to understand
this distinction, we need to make sense

of the term “solicitation.” Unfortunately,
solicitation is not defined in the statute,

the Department’s guidance, or the court de-
cisions in the Amazon.com case. However,
the U.S. Supreme Court’s decision in
Wrigley, involving the definition of that term
for purposes of Public Law 86-272, may
provide at least a useful starting point for
understanding the term. There the Court
said: “Solicitation,” commonly understood,
means ‘asking’ for, or ‘enticing’ to, some-
thing, see Black’s Law Dictionary 1393

(6th ed. 1990); Webster’s Third New In-
ternational Dictionary 2169 (1981) (‘solicit’
means ‘to approach with a request or plea
(as in selling or begging)’).”?® The Supreme
Court went on to state that, in the context
of Public Law 86-272, solicitation “includes,
not just explicit verbal requests for orders,
but also any speech or conduct that implicit-
ly invites an order,” and, even more broadly,
“includes not merely the ultimate act of
inviting an order but the entire process
associated with the invitation.”° “Thus, for
example, a salesman who extols the virtues
of his company’s product to the retailer of
a competitive brand is engaged in ‘solicita-
tion’ even if he does not come right out and
ask the retailer to buy some.”’

In addition, as discussed above, although
the New York court in the Amazon.com case
did not define the term solicitation, it did note
that, in its view, sending an email is tanta-
mount to a direct marketing telephone call
and therefore constitutes solicitation, but that
the maintenance of a passive website with a
link should not be considered solicitation.*

(Continued on page 13) 12
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Given these authorities, we can draw some
boundaries around the meaning of the term
“solicitation” for the purposes of applying it to
the various activities performed by Internet
affiliates. Advertising is, of course, the mere
provision of space in a publication or on a
website for the retailer to fill with advertis-
ing content of its choice. It seems that the
key characteristic of solicitation is that a
publisher takes some significant affirmative
action encouraging a potential customer

to buy a product or service beyond merely
providing space (cyber or otherwise) for the
seller’'s message. In particular, solicitation
appears to involve an affirmative act on the
part of the salesperson (here the affiliate) to
promote the advertised product of the seller
(as opposed to the affiliate’s own product).
Such a reference point also suggests a
continuum: The more actively involved the
affiliate marketer is in promoting the sale of
the advertiser’s product, the more likely that
the state will assert that the affiliate’s activi-
ties will be considered solicitation. Likewise,
the closer the affiliate publisher’s activities
are to traditional advertising in newsprint
and similar venues, the less likely that the
affiliate’s activities will be considered solicita-
tion. Under either point on the continuum,
the method of compensating the affiliate
publisher is wholly or largely irrelevant. The
focus is on the nature of the actions taken by
the publisher, and not on the way in which
the publisher is compensated.

We acknowledge that the Department
appears to be of the view that compensation
based upon successful sales is a key
determinant of the distinction between adver-
tisement and solicitation and this conclusion
finds some support in the court’s opinion.
However, most sophisticated advertising is
priced at least in part upon its effectiveness
in reaching the target audience to produce
sales. For example, the high Nielson rating
of the Super Bowl undoubtedly sets the
pricing level for those ads and the large male
audience plays a significant role in the adver-
tisements selected. Advertisers undoubtedly

measure the success of such ads primarily
upon their effect on sales. Given the close
working relationship of the advertiser and
the broadcaster in such protected traditional
advertising arrangements, conditioning a
finding of nexus on the method of compen-
sating the web publisher seems a slender
reed on which to hang an important constitu-
tional distinction.

Certainly the industry itself believes that
current affiliate marketing models (even

if based upon compensation tied to the
success of the advertisement) should not,
as a general rule, be treated as soliciting
for the remote seller: “Affiliates are content
providers whose principal mission is to
attract users to their own websites to review
the information and content that they create
and display. They do not drum up business
for Amazon or other companies.”*

We can now apply this standard to a typical
example of an affiliate relationship that exists
in the market.

Simple Banner Advertisement

Imagine that the website publisher places
on its site a colorful banner advertise-

ment designed by the advertiser. When a
visitor to the publisher’s site clicks on the
advertisement, that person is redirected to
the advertiser’s website. Technically, the
banner advertisement works in exactly the
same way as a link — it redirects the visitor
to another site. As indicated by the court in
the Amazon.com case, a passive link should
not constitute solicitation.*® The banner is
probably more noticeable than a simple link,
but seems to be essentially akin to a print
advertisement.*® Should the basis on which
the advertiser compensates the publisher
for maintaining the link make a difference?
That is, should the banner be treated as
solicitation if the publisher is paid based on
the number of sales generated by clicking
through the banner, but treated as a passive
advertisement if the publisher is paid based
on the number of clicks on the banner, with-
out regard to whether any sale is made? As
mentioned above, the New York Department
of Taxation and Finance appears to take the
position that a link can constitute solicitation
or at least trigger the presumption that solici-

tation is occurring, if the advertiser pays the
affiliate for maintaining the link “based on the
volume of completed sales generated by the
link.”¥” However, we are of the view that the
basis of the compensation should not matter.
If solicitation is defined by the type of activity
engaged in by the publisher, then the single
activity described here, i.e., posting a banner
ad, should not be treated as solicitation.

The publisher’s activity simply represents
providing space for what is functionally noth-
ing more than a dressed-up hyperlink which
the publisher has provided to the advertiser.

As described above, there are a number
of other examples of the advertisements
published by Internet affiliates that may be
more difficult to situate on the continuum
between solicitation and advertising.
Hopefully, the trial court in the Amazon.com
case on remand will grapple with some of
the tough factual issues in order to provide
advertisers and affiliates everywhere with
additional guidance on how the Amazon
Law should be applied to all forms of
affiliate advertising.

Conclusion

In light of the New York court’s decision that
the Amazon Law is facially constitutional,
that statute, and perhaps others like it, is
probably here to stay. Unfortunately, we do
not yet have clear guidance on the types of
activities that in-state affiliates may perform
without triggering the statutory presumption
of nexus, i.e., those activities that constitute
mere advertising and do not rise to the level
of solicitation. Until the courts address the
next phase of the Amazon.com case,
companies will have to manage their sales
tax risks carefully, knowing that the states
are likely to apply these statutes aggressive-
ly in an effort to bring in additional revenue
during these tough economic times. m

Previously published in
substantially similar form in
State Tax Notes, March 28, 2011.

1 See Amazon.com LLC v. N.Y. State Dep’t of
Taxation & Fin., 913 N.Y.S.2d 129 (N.Y. App.
Div. 2010).

2 Our function in this article is to explore how the

Amazon Law may be construed as a matter
of statutory construction applying the key term

(Continued on page 14) 13
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“solicitation.” In doing so, we have assumed that
the law is constitutional, an issue which has not
been finally determined.

3 Specifically, the Governor of lllinois recently
signed a bill into law which adopts a nexus
standard modeled on New York’s statute.

Public Act 096-1544, H.B. 3659, 96th Leg.

(lll. 2011) (enacted). lllinois joins Rhode Island
and North Carolina which have previously
adopted similar Amazon statutes. R.l. Gen. Laws
§ 44-18-15; N.C. Gen. Stat. § 105-164.8(b)(3).
In the current legislative session, Rhode Island
proposed new legislation that would repeal its
Amazon law. H.B. 5115, 2011 Jan. Sess.
(R.I.2011).

In 2009, California and Hawaii would have
passed their own versions of the law, but in

each case the governor indicated he would veto
the law. A.B. 178, 2009-2010 Reg. Sess. (Cal.
2009); H.B. 1405, 25th Leg., 1st Sess. (Haw.
2009). Nonetheless, both states’ legislatures
have introduced new Amazon laws in the current
session. A.B. 153, 2011-2012 Reg. Sess.

(Cal. 2011); H.B. 1183, 26th Leg., 1st Sess.
(Haw. 2011).

Amazon laws are also currently pending

in the legislatures of Arizona, Connecticut,
Massachusetts, Minnesota, New Mexico,
Tennessee, Texas, Vermont, and, most recently,
Arkansas. H.B. 2551, 50th Leg., 1st Reg. Sess.
(Ariz. 2011); H.B. 5545, Jan. Sess. (Conn. 2011);
H. 01731, 187th Leg., Reg. Sess. (Mass. 2011);
S.F. 458, 87th Leg., Reg. Sess. (Minn. 2011);
S.B. 95, 50th Leg., 1st Sess. (N.M. 2011);

H.B. 1912, Reg. Sess. (Tenn. 2011); S.B. 1489,
Reg. Sess. (Tenn. 2011); H.B. 1317, 82nd Leg.,
Reg. Sess. (Tex. 2011); H. 143, 2011-2012 Leg.,
Reg. Sess. (Vt. 2011); S.B. 738, 88th Leg., Reg.
Sess. (Ark. 2011). The Mississippi legislature also
introduced a similar bill at the beginning of the
year, but it died shortly thereafter. H.B. 363, 2011
Reg. Sess. (Miss. 2011).

Finally, Colorado has passed a variation on the
other states’ Amazon laws, which requires out-
of-state sellers to report to the state the names
of customers from whom they did not collect the
state’s use tax and to report to the customers
the amount of sales made to that customer

each year so that the customer can pay the use
tax directly. Colo. Rev. Stat. § 39-21-112(3.5);

1 Colo. Code Regs. § 201-1. That law was
enjoined by the U.S. District Court for the District
of Colorado on the grounds that it discriminated
against interstate commerce in imposing onerous
reporting provisions that effectively applied only
to out-of-state vendors. The Direct Marketing
Association v. Roxy Huber, No. 10-cv-01546-
REB-CBS (D. Colo. Jan. 26, 2011) (order granting
motion for preliminary injunction). More recently,
the legislature has introduced a bill that would
repeal the reporting requirements. S.B. 11-073,
68th Leg., 1st Reg. Sess. (Colo. 2011). The
Governor of South Dakota recently signed a bill
into law that would require an online retailer that
does not collect South Dakota sales tax to place
a prominent notice on its website advising South
Dakota customers of their obligation to pay South
Dakota use tax. S.B. 146, 2011 Reg. Sess.
(S.D. 2011) (enacted).

The information in this footnote is current as of
March 11, 2011.

4 See Quill Corp. v. North Dakota, 504 U.S. 298
(1992).

5 See Scripto, Inc. v. Carson, 362 U.S. 207 (1960);
Tyler Pipe Indus., Inc. v. Wash. State Dep’t of
Revenue, 483 U.S. 232 (1987); Thomas Steele
and Kirsten Wolff, Reflections on the Current
State of “Attributional Nexus”: When May a
State Use the Presence of an In-State Entity to
Claim Jurisdiction Over an Out-of-State Seller, in
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As indicated above, several other states have
passed laws that essentially copy New York’s
Amazon Law. For the purposes of simplicity,

we confine our discussion here to New York’s
statute. To the extent that the laws in other states
are similar (or in some cases, identical), this
description and analysis will apply equally to
those jurisdictions.

N.Y. Tax Law § 1101(b)(8)(vi).

Id.

Id.

See TSB-M-08(3)S, New Presumption Applicable
to Definition of Sales Tax Vendor (N.Y. State Dep’t
of Tax. & Fin. May 8, 2008); TSB-M-08(3.1)S,
Additional Information on How Sellers May
Rebut the New Presumption Applicable to the
Definition of Sales Tax Vendor as Described in
TSB-M-08(3)S (N.Y. State Dep't of Tax. & Fin.
June 30, 2008).

N.Y. TSB-M-08(3.1)S, at 1 (June 30, 2008).

N.Y. TSB-M-08(3)S, at 4 (May 8, 2008) (emphasis
added).

Id. at 2 (emphasis added).

Id.

Amazon.com LLC v. N.Y. Dep'’t of Taxation & Fin.,
877 N.Y.S.2d 842, 848 (Sup. Ct. 2009).

Id.

Amazon.com LLC, 913 N.Y.S.2d at 136 (citations
omitted) (internal quotation marks omitted).

Id. at 138.

Id. at 139.

Id. at 140.

Id. at 141.

Id.

Id.

Id. at 143.

Id. at 145.

Brief for Performance Marketing Alliance as
Amicus Curiae Supporting Plaintiffs-Appellants,
Amazon.com LLC v. N.Y. State Dep't of Taxation
& Fin., 877 N.Y.S.2d 842 (Sup. Ct. 2009)
(No.601247/08) (“PMA Amicus Curiae Brief”),

at 9 (noting that the affiliate marketing industry
involves at least 15,000 publishers of ads).

See, e.g., PMA Amicus Curiae Brief at 3-5, 23.
PMA Amicus Curiae Brief, at 2.

Wisconsin Dep't of Revenue v. William Wrigley,
Jr.,, Co., 505 U.S. 214, 223 (1992).

Id. at 223, 225.

Id. at 223.

Amazon.com LLC, 913 N.Y.S.2d at 141.

Id. at 139.

PMA Amicus Curiae Brief, at 17

(emphasis added).

Amazon.com LLC, 913 N.Y.S.2d at 141.

See PMA Amicus Curiae Brief, at 17-18.

N.Y. TSB-M-08(3)S, at 2 (May 8, 2008).

Audit
Procedures

(Continued from Page 8)
Record Requests

Regulation 1698.5 also sets forth a standard
procedure for requesting records, including
verbal requests, IDRs, and Formal Notice
and Demand Letters, and establishes
standard response times for such requests.
While the auditor must initially make a verbal
request for records, if the taxpayer fails to re-
spond or the auditor cannot establish verbal
contact with a taxpayer, the auditor may
utilize the IDR process to obtain the neces-
sary information.*® Taxpayers are generally
allowed 30 days to respond to an initial IDR
and 15 days to respond to a follow-up IDR
requesting the same records as the initial
IDR.“C If the taxpayer fails to furnish the
requested records in response to the follow-
up IDR, the auditor will issue a formal notice
and demand to furnish information.* If the
taxpayer fails to provide records in response
to the notice and demand within 15 days,
the auditor may “issue a subpoena for those
records or issue a determination based on
an estimate.”?

Some interested parties have noted that
the “30-day response time for an IDR is not
reasonable” because “much of the audit
fieldwork is centered on reviewing
thousands of transactions.™? They argued
that the IDR process “ignores the detailed
nature of a sales and use tax audit.”
While Regulation 1698.5 provides that
timeframes cannot be used to prevent or
limit a taxpayer’s right to provide information
and requires the auditor to consider late
responses,* unless facing an expiring
statute, it remains to be seen whether this
provision will facilitate a cooperative
environment between the auditor and the
taxpayer to allow the taxpayer sufficient
time to provide the requested records.

AFPSs and Exit Conferences

Subsection (c) also explains that an AFPS
should be “used during the course of an
audit as soon as each area of the audit is

(Continued on page 15) 14
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completed.™® Taxpayers do not know what
the final determination by the auditor will

be prior to the issuance and receipt of the
Notice of Determination or Notice of Refund,
and AFPSs may remedy this problem and
encourage resolution of more issues at the
audit level. Generally, “[t]axpayers will be
asked to indicate whether they agree or
disagree with the proposed findings...[and]
will be given an opportunity to...rebut the
audit findings.” “Agreement to the audit
findings does not preclude the taxpayer
from appealing the issue(s) at a later date.”®
However, some interested parties have
noted that the “AFPS provision seems to
require the taxpayer to formulate a defense
during the course of the audit” and does not
provide sufficient time for taxpayers to
“consult with legal counsel and gather
necessary information before formulating a
position on certain portions of the audit.”®

Finally, at the conclusion of an audit, an exit
conference is held between the taxpayer and
the Board staff to discuss the audit findings.°
If the taxpayer disagrees with the audit
findings, the taxpayer has an opportunity to
provide additional information within 30 days
following the exit conference. The auditor
then has the discretion to adjust the findings,
if warranted.%'

Franchise Tax Board
Regulation 19032

The Board’s new audit regulation closely
mirrors the Franchise Tax Board’s (the
“FTB”) audit procedures outlined under FTB
Regulation 19032.%2 Like the Board, the FTB
uses the audit plan, conferences, IDRs, and
Audit Issue Presentation Sheets throughout
the audit and similarly instructs its auditors to
take into account the materiality of an issue
being audited.?® With the exception of limited
circumstances, the FTB also seeks to com-
plete an audit within a two-year timeframe.>*
However, there are notable differences.

For example, an FTB auditor has the option to

www.mofo.com | © 2011 Morrison & Foerster LLP

determine whether to conduct a “desk audit”
in lieu of a “field audit.”® “A ‘desk audit’ is an
audit conducted primarily through mailed cor-
respondence,” while a “field audit' is an audit
that takes place at the taxpayer’s residence,
place of business or some other location that
is not an office of the Franchise Tax Board.”®
FTB auditors can also impose a failure-to-fur-
nish-information penalty if a taxpayer fails to
comply with an initial request and second re-
quest for any item of information.5” Just as the
Board faced staunch criticisms from various
interested parties on its proposed regulation,
the FTB faced similar criticisms more than 10
years ago when it proposed and ultimately
promulgated its audit procedures regulation.®®

Conclusion

Through Regulation 1698.5, the Board
hopes to improve transparency of the sales
and use audit process, promote communica-
tion between the Board staff and taxpayers,
and facilitate a timelier resolution of audits.
While some taxpayers may welcome the
guidance and transparency, critics abound.
As discussed above, interested parties
raised various objections to Regulation
1698.5 throughout the interested-parties
meetings held in 2009. Notably, they
disapproved of what they viewed as vague
language, voicing concerns that an impre-
cise regulation will only lead to disputes with
taxpayers over interpretation, ultimately re-
sulting in litigation. While taxpayers undergo-
ing a sales and use tax audit with the Board
have reason to be cautiously optimistic, it still
remains to be seen whether the concerns
raised by some will impede the successful
administration of the new regulation. m

1 The Board staff held numerous interested-
parties meetings throughout 2009 to discuss the
proposed regulation. The meetings were held on
February 3, 2009, February 5, 2009, February 10,
2009, June 2, 2009, August 4, 2009, and August
6, 2009. (The Board Formal Issue Paper Number
09-005, http://www.boe.ca.gov/imeetings/pdf/
Combined_1698.5.pdf.) The May 25, 2010 Board
Meeting Minutes are available at http://www.boe.
ca.gov/meetings/pdf/052510-052610M.pdf.

2 The Board Formal Issue Paper Number 09-005,

supra note 1.

See id.

Special Notice, New Regulation: Audit

Procedures, http://www.boe.ca.gov/news/pdf/

1270.pdf.

Cal. Code Regs. tit. 18, § 1698.5(a).

Id. § 1698.5(b).

Id. § 1698.5(b)(2).

Id. § 1698.5(b)(3).

A w

o~NO O,

9
1"

Id.

Id. § 1698.5(b)(6).

Specifically, subsection (b)(6)(A) states: “Some
AFPSs can be responded to in less than or more
than the timeframe specified in this regulation.
The auditor has discretion to adjust this timeframe
as warranted.” Id. § 1698.5(b)(6)(A). Subsection
(b)(6)(B) states: “Due dates for responses to
IDRs and AFPSs shall be within the statute of
limitations applicable to the audit. Auditors will
consider late responses to IDRs and AFPSs,
provided a period of the audit will not expire due
to the statute of limitations.” /d. § 1698.5(b)(6)
(B) (emphasis added).

Cal. Code Regs. tit. 18, § 1698.5(b)(4).

The Board Formal Issue Paper Number 09-005,
supra note 1.

Cal. Code Regs. tit. 18, § 1698.5(b)(4)(B).

See id. § 1698.5(b)(5).

Id. § 1698.5(c)(1).

Id.

Id. § 1698.5(c)(2).

Id. § 1698.5(c)(1).

The Board Formal Issue Paper Number 09-005,
supra note 1.

Id.

See Cal. Code Regs. tit. 18, § 1698.5(c)(4).

Id.

The Board Formal Issue Paper Number 09-005,
supra note 1.

Id.

Cal. Code Regs. tit. 18, §§ 1698.5(a)(3), (c)(5).
See id. §§ 1698.5(a)(4), (c)(6).

Id. § 1698.5(c)(7).

Id.

The Board Formal Issue Paper Number 09-005,
supra note 1.
Id.

See Cal. Code Regs. tit. 18, § 1698.5(c)(7).

Id.

Seeid.

The Board Formal Issue Paper Number 09-005,
supra note 1.

Id.

Id.

See Cal. Code Regs. tit. 18, § 1698.5(a)(5),
(c)(8)-

See id. § 1698.5(c)(9)(A).

See id. § 1698.5(c)(9)(B).

See id.

Id. § 1698.5(c)(9)(B)(4).

The Board Formal Issue Paper Number 09-005,
supra note 1.

Id.

Cal. Code Regs. tit. 18, § 1698.5(b)(6).

Id. § 1698.5(c)(10).

Id.

Id.

The Board Formal Issue Paper Number 09-005,
supra note 1.

Cal. Code Regs. tit. 18, §§ 1698.5(a)(6), (c)(11).
See id. § 1698.5(c)(11).

Cal. Code Regs. tit. 18, § 19032.

Seeid.

See id. § 19032(a)(2).

See id. § 19032(b).

Id. §§ 19032(b)(2)(A), (b)(3).

See id. § 19032(b)(5)(C).

See Eric J. Coffill & Carley A. Roberts, A Status
Report on the California FTB’s Proposed

Audit Regulations, 21 State Tax Notes 965
(Sept. 24, 2001).

The views expressed in the articles in this
publication are those of the authors only, are
intended to be general in nature, and are not
attributable to Morrison & Foerster LLP or

any of its clients. The information provided
in these articles may not be applicable in
all situations and should not be acted upon
without specific legal advice based on
particular situations.
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