
January 2014 • Vol. 77, No. 1 • TexasBar.com/TBJ 

+THE LATEST UPDATE ON THE

TEXAS BAR PRIVATE
INSURANCE EXCHANGE

E-FILING
ARE YOU READY? p. 24

p. 28



.' .' .' 
............. .... 

••• ··
··

STATE 

..... , * 

( �tltltt.a 
\. Jh��

\'" AUSTIN ...... ...... . .... 
....... . . . ....... 

JUNE 26-27, 2014 

TE�OURNAL 
THE OFFICIAL PUBLICATION OF THE STATE BAR OF TEXAS 

TEXAS BAR JOURNAL STAFF 

EDITOR· IN· CHIEF 

Michelle Hunter 

COMMUNICATIONS OIVISION OIRECTOR 

Kanice Spears 

MANAGING EOITOR 

Patricia Busa McConnico 

ASSOCIATE EOITOR 

Lindsay Stafford Mader 

ASSISTANT EDITOR 

Hannah Kiddoo 

TECHNOLOGY EOITOR 

John Sirman 

GRAPHIC DESIGNER 

Antonio C. Garcia II 

MARKETING AND OUTREACH MANAGER 

Susan Brennan 

STATE BAR OF TEXAS OFFICERS AND DIRECTORS 

PRESIDENT 

Lisa M. Tatum SAN ANTONIO 

PRESIDENT-ELECT 

Trey Apffel LEAGUE C,TY 

IMMEDIATE PAST PRESIDENT 

Buck Files TYLER 

BOARD OF DIRECTORS 

David Alders NACOGDOCHES 

Robert E. Aldrich Jr. FORT WORTH 

Jaime Balli EDINBURG 

J. Benjamin Barlow FORT WORTH 

Brent A. Benoit HOUSTON 

Kristy Blanchard PLANO 

Lawrence Boyd DALLAS 

Rebekah Steely Brooker DALLAS 

Frank Carroll DALLAS 

David E. Chamberlain AUSTIN 

Curry L. Cooksey THE WOODLANDS 

Diane V. De Vasto TYLER 

Sara E. Dysart SAN ANTONIO 

Richard H. Elliott FREDERICKSBURG 

Steve Fischer ROCKPORT 

Laura Gibson HOUSTON 

Christopher Gilbert HOUSTON 

Robert Guest KAUFMAN 

Cori A. Harbour� Valdez EL PASO 

Daniel Horowitz III HOUSTON 

Louis H. Iselin CYPRESS 

LIAISONS TO THE BOARD 

Judge Ron Clark BEAUMONT 

Justice Phil Johnson AUSTIN 

Judge Michael Keasler AUSTIN 

SECTION REPRESENT A TlVES TO THE BOARD 

Alison Colvin BROWNSVILLE 

Michele Wong Krause DALLAS 

Gary Nickelson FORT WORTH 

TEXAS BAR JOURNAL EDITORIAL BOARD 

Michael C. Smith, Chair MARSHALL 

Rhonda F. Hunter, Vice Chair OALLAS 

Ben L. Aderholt HOUSTON 

Talmage Boston DALLAS 

Rebekah Steely Brooker DALLAS 

John G. Browning ROCKWALL 

Diane V. De Vasto TYLER 

Harper Estes MIDLANO 

Steve Fischer ROCKPORT 

Albert Gavaldon DALLAS 

CHAIR OF THE BOARD 

Cindy V. Tisdale GRANBURY 

IMMEDIATE PAST CHAIR OF THE BOARD 

Frank E. Stevenson II DALLAS 

Regina Bynote Jones HOUSTON 

John Kazen LAREDO 

Mark Kelly HOUSTON 

Tim Kelly AUSTIN 

Andy Kerr SAN ANTONIO 

Roger A. Key LUBBOCK 

Larry McDougal RICHMOND 

Susan 1. Nelson WACO 

Andy Payne DALLAS 

Tino A. Ramirez DALLAS 

Jo Ann Reyes FORT WORTH 

C.E. Rhodes HOUSTON 

T homas C. Riney AMARILLO 

Eliseo Ruiz Jr. LOS FRESNOS 

Denise Scofield HOUSTON 

David D. Teuscher BEAUMONT 

Ike Vanden Eykel DALLAS 

Andrew L. Wallace DALLAS 

David Whittlesey AUSTIN 

Judge Penny Roberts SAN ANGELO 

Harry Paul "Hap" Weitzel IRVINE, CALIF. 

SCOtt Rothenberg HOUSTON 

Grant Scheiner HOUSTON 

Laura Gibson HOUSTON 

Frank A. King AUSTIN 

Miles J. LeBlanc HOUSTON 

David R. McAtee II DALLAS 

William L. Pope HARLINGEN 

Karen S. Precella FORT WORTH 

LiLan Ren AUSTIN 

Andrew Sefzik FRISCO 

J. Mitchell Smith BEAUMONT 

Send all correspondence to Managing Editor, Texas Bar Journal, PO. Box 12487, Austin, Texas 
78711·2487. The street address is 1414 Colorado, Austin, Texas 78701· 1627. FaX' (512) 427·4107. 
Email, tbj@texasbar.com. Telephone number for the Texas Bar Journal, (800) 204· 2222, ext. 1 715. 

Contributions to the Texas Bar Journal are welcomed, but the right is reserved to select material to be 
published. Publication of any article or statement is not to be deemed an endorsement of the views 
expressed therein, nor shall publication of any advertisement be considered an endorsement of the 
product or service involved. 

The S[3te Bar of Texas maintains a central headquaners in Austin, as a service to its members. 
Communications may be directed ro the State Bar of Texas, P.O. Box 12487, Austin, Texas 78711�2487. 
Telephone: (800) 204�2222 , ext. 1463. Website: texasbar.com 

Texas Bar Journal © 2014 State Bar of Texas Printed in the USA 

The Texas Bar Journal ( ISSN 0040-41 87) is published monthly, except August, by the State Bar of 
Texas, 1414 Colorado, Austin, TX 78701 , as a service to the profession. One copy of each issue is furnished 
to members as part of their State Bar dues. Subscription price to others, $12 ( including sales tax); $15 
to foreign countries. Single copies, $2.50 each (including sales tax). Periodicals Postage Paid at 
Austin, Texas, and at additional mailing offices. POSTMASTER: Send address changes to Texas Bar 
Journal, P.O. Box 12487, Austin, Texas 78711·2487. 

Canadian Publication Agreement No. 40778512. Returns to: Station A, Box 54, Windsor ON N9A 6J5 . 



FEATURES

10 Meet the Board of Editors

16 July 2013 Bar Exam High Scorer Remarks:
We’re Just Getting Started
By Tom Owens

18 To the “Yutes” From an Old Lawyer
A few things I wish I had known straight out of law school.
By Jack E. Fields

24 Paperless Courts
Are you ready for the e-filing mandate?
By David Slayton and Megan LaVoie

28 Texas Bar Private Insurance Exchange
An update on important deadlines—and how members are using the health care 
online marketplace.
By the Texas Bar Journal Staff

30 Identity Crisis
The NCAA has used the names and likenesses of some players during and after their 
collegiate athletic careers without compensating them. In 2009, former UCLA basketball
star Ed O’Bannon sued—and others have followed suit. Do they have a case?
By J. Alexander Johnson

34 75 People, Places, and Things About the State Bar of Texas
and the Law

41 2013 Year in Review

66 Lawyer Snapshot

70 Supreme Court of Texas Order: Order Adopting Texas Rule 
of Civil Procedure 21c and Amendments to Texas Rules of 
Civil Procedure 4, 21, 21a, 45, 57, and 502; Texas Rules of 
Appellate Procedure 6, 9, and 48; and the Supreme Court 
Order Directing the Form of the Appellate Record

Court of Criminal Appeals Order: Order Adopting
Amendments to the Texas Rules of Appellate Procedure

98 Supreme Court of Texas Order: Order Approving Forms
for Expedited Foreclosure Proceedings

108 Ethics Opinion 639

112 Solo/Small Firm: Time’s a Wastin’
A solo practitioner’s take on how to stay organized.
By James E. Brill

IN THIS ISSUE
We examine the significant legal develop-
ments that took place during the past year,
from new U.S. Supreme Court opinions on
antitrust cases to legislative changes to the
Texas Tax Code. PAGE 41

TABLE OF CONTENTS

DEPARTMENTS
06 In Recess
08 Texas Bar Journal Overview
12 President’s Opinion
14 Technology
110 TYLA President’s Opinion
114 Disciplinary Actions
118 Lawyers on the Move
120 Laurels
122 Memorials
124 Classified Advertising
128 Client Page
130 News From Around the Bar

112

30



www.texasbar.com/tbj Vol. 77, No. 1 • Texas Bar Journal 41

he year 2013 was riddled with ups and
downs, from the announcement of a new
pope and the initial public offering of Twit-

ter on the New York Stock Exchange to the U.S.
federal government shutdown and the loss of
more than 5,000 lives wrought by Typhoon
Haiyan. We watched Andy Murray become the
first British man to win Wimbledon in 77 years
and the developing story of the Boston Marathon
bombing and ensuing chase of the Tsarnaev
brothers. We mourned the death of South African
activist and former president Nelson Mandela
and welcomed the birth of a royal baby. 

In Texas, the Michael Morton Act was signed into law and a filibuster made national headlines. The Texas
Bar Journal Board of Editors has assembled a series of articles that address a sampling of the significant
legal developments that took place during the past year. The articles and topics featured are not exhaus-
tive, and the opinions reflect only the views of the authors. For information about changes enacted by the
83rd Texas Legislature, see the September 2013 issue of the Texas Bar Journal at texasbar.com/tbj.
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14. Id. at *1-2.
15. Id. at *2-6.
16. Id. at *4. 
17. Id. at *5.
18. Id.
19. Id.
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BANKRUPTCY LAW
By Mark E. Andrews and Aaron M. Kaufman

The extent of bankruptcy
courts’ constitutional authority
remains an open issue that con-
tinues to be tested and clari-
fied. This year, the U.S. Court
of Appeals for the 5th Circuit
held that, even following the
U.S. Supreme Court’s ruling in
Stern v. Marshall,1 legal malpractice counterclaims asserted
by a debtor against his lawyers may (and should) be adju-
dicated in the bankruptcy court, because these assertions
“cannot stand alone from the determination of quality
the bankruptcy court made in awarding fees.”2 But,
adopting the reasoning of the 6th Circuit, the 5th Circuit
held that the bankruptcy court lacks constitutional
authority to adjudicate “non-core” state law claims
brought by a debtor, even with the parties’ consent to
trial in the bankruptcy court.3 In January 2014, the
Supreme Court will consider the effect of “consent” on
the bankruptcy courts’ constitutional authority.4

The only U.S. Supreme Court decision to address
bankruptcy issues this year was Bullock v. BankCham-
paign,5 where the court defined “defalcation” in the con-
text of dischargeability of debts.6 In Bullock, the court
applied the canon of noscitur a sociis (“it is known from its
associates”) and held that the neighboring words of the
statute (fraud, embezzlement, and larceny) implied a
criminal-like degree of culpability and thus required a

heightened level of culpability—not merely mistake,
negligence, or objective recklessness.7 Meanwhile, the
5th Circuit held that Section 523(a)(15) of the Bank-
ruptcy Code “leaves it to the state court to decide
whether a property right is properly addressed in divorce
proceedings, or as a separate contractual claim” as a basis
to declare a debt non-dischargeable.8

In the Chapter 11 context, the 5th Circuit affirmed a
decision applying the Till prime-plus formula (ordinarily
applicable in smaller-dollar Chapter 13 cases) to a higher-
dollar commercial reorganization,9 potentially removing
some uncertainty and expense associated with Chapter
11 confirmation disputes. The 5th Circuit also rejected
the concept of “artificial impairment” as a basis to deny
confirmation, distinguishing from the concept of “gerry-
mandering,” which remains prohibited.10 In S. White
Transportation, the 5th Circuit held that, despite giving a
secured creditor adequate notice, a debtor’s plan failed to
extinguish a creditor’s lien because that creditor did not
actively participate in the bankruptcy case.11 And,
addressing post-confirmation standing, the 5th Circuit
held that a liquidating trustee had standing to sue in one
case12 and that former insiders of the debtor lacked stand-
ing in another.13 Finally, in In re Lively,14 the 5th Circuit
clarified that individual Chapter 11 debtors cannot keep
their pre-petition property without their creditors’ con-
sent unless their plans pay non-consenting creditors in
full.

The last decision of note is not a bankruptcy decision,
per se, but warrants discussion because of its relevance to
assignments of mortgages under Texas law, an issue that is
frequently litigated before, during, and after all kinds of
bankruptcy cases. In the wake of the recent subprime
mortgage crisis, there has been a flurry of wrongful fore-
closure claims. While many theories exist for the cause of
the crisis and the reasons for the increased claims of
wrongful foreclosure, one common thread in those law-
suits is the use of the Mortgage Electronic Registration
System—an electronic “book entry system” that allows
mortgages to be assigned and recorded quickly in compli-
ance with state law and filing requirements.15

The two most common theories asserted in the recent
trend of wrongful foreclosure claims are the “show-me-
the-note” theory—in which the borrowers argue that
foreclosures are invalid unless the foreclosing party pres-
ents the “wet ink” original signature on the note (a tech-
nical “gotcha” of sorts, since very few servicers are able to
locate the “wet ink” original note)—and the “split-the-
note” theory—in which the borrowers argue that the use
of MERS “splits” the note from the deed of trust, render-
ing both null and preventing any mortgagee or loan ser-
vicer from holding an enforceable right to foreclose.  
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In 2013, the 5th Circuit held that neither theory had
support under Texas law.16 First, the Texas Supreme Court
held that Texas law does not require the foreclosing party
to show an original, “wet ink” note. Instead, the  Court of
Appeals held that, “[i]n Texas, existence of a note may be
established by a photocopy of the promissory note,
attached to an affidavit in which the affiant swears that
the photocopy is a true and correct copy of the original
note.”17 Second, the Court of Appeals concluded that the
Texas Property Code expressly contemplates the use of a
“book entry system,” such as MERS, to allow home mort-
gages to be “split” from their underlying notes without
nullifying the note-holder’s or the servicer’s rights under
the note or mortgage.18 Because the deed of trust in that
case expressly included the power to foreclose and was
properly assigned and recorded under applicable state law,
the Court of Appeals held that the “split-the-note” theory
did not apply.19

Notes
1.  --- U.S. ---, 131 S. Ct. 2594, 180 L. Ed. 2d 475 (2011). In Stern, a cred-

itor filed a proof of claim for defamation against Vickie Lynn Marshall
aka Anna Nicole Smith in her Chapter 11 bankruptcy case. In
response, Marshall asserted a counterclaim for common-law tortious
interference. The U.S. Supreme Court held that the tortious-interfer-
ence claim did not have to be resolved in the context of resolving the
defamation claim and, thus, the bankruptcy court lacked constitutional
authority to finally adjudicate the debtor’s state law counterclaim.

2. Frazin v. Haynes & Boone, L.L.P. (In re Frazin), 732 F.3d 313 (5th Cir.
2013) (quoting In re Southmark Corp., 163 F.3d 925, 931 (5th Cir.
1999)); see also In re Intelogic Trace, Inc., 200 F.3d 382 (5th Cir. 2000).
The Court of Appeals reversed the portion of the bankruptcy court’s
judgment on the debtor’s Deceptive Trade Practice Act claim, however,
finding it unnecessary for the bankruptcy court to have resolved the
DTPA claim in the context of the fee application. But, notwithstand-
ing that reversal, the court held that “all factual determinations made
in the course of analyzing Frazin’s DTPA claim were within the [bank-
ruptcy] court’s constitutional authority because they were necessarily
resolved in the process of adjudicating the fee applications.” Thus, on
remand, the district court was allowed to consider those findings of fact
and conclusions of law, even though the bankruptcy court’s judgment
was not final.

3.   BP RE, L.P. v. RML Waxahachie Dodge, L.L.C. (In re BP RE, L.P.),
735 F.3d 279 (5th Cir. 2013).

4. Executive Benefits Ins. Agency v. Arkison (In re Bellingham Ins. Agency,
Inc.), 702 F.3d 553 (9th Cir. 2012), cert. granted 133 S. Ct. 2880, 186 L.
Ed. 2d 908 (2013). To date, four circuit courts have opined on the issue.
The 6th Circuit has answered in the negative, comparing “constitu-
tional authority” to subject matter jurisdiction. See Waldman v. Stone,
698 F.3d 910 (6th Cir. 2012). The 9th Circuit answered in the affirma-
tive, holding that one may consent to a court’s constitutional authori-
ty, just as a party may waive his right to a jury trial. See In re Bellingham
Ins. Agency, Inc., 702 F.3d 553 (9th Cir. 2012). The 7th Circuit held
that waiver is insufficient to confer constitutional authority where the
Constitution requires an Article III court to adjudicate a private dis-
pute. See Wellness Int’l Network, Ltd. v. Sharif, 727 F.3d 751, 761 (7th
Cir. 2013). And the 5th Circuit agreed with the 6th and 7th circuits
that consent is insufficient to authorize bankruptcy courts to adjudicate
private disputes.

5.  --- U.S. ---, 133 S. Ct. 1754, 185 L. Ed. 2d 922 (2013).
6.  11 U.S.C. § 523(a)(4) (emphasis added).
7. See Bullock, 133 S. Ct. at 1760 (“That risk must be of such a nature and

degree that, considering the nature and purpose of the actor’s conduct
and the circumstances known to him, its disregard involves a gross devi-

ation from the standard of conduct that a law-abiding person would
observe in the actor’s situation.”) (internal quotation omitted, empha-
sis in the original).

8.  Kinkade v. Kinkade (In re Kinkade), 707 F.3d 546 (5th Cir. 2013) (hold-
ing that a debt included in a Louisiana state court divorce decree was
not dischargeable under Section 523(a)(15), even though the debt arose
pre-marriage from money loaned from the ex-wife’s separate property).

9.  Wells Fargo Bank National Assoc. v. Texas Grand Prairie Hotel Realty,
L.L.C. (In re Texas Grand Prairie Hotel Realty, L.L.C.), 710 F.3d 324
(5th Cir. 2013). In Till v. SCS Credit Corp, 541 U.S. 465, 124 S. Ct.
1951, 158 L. Ed. 2d 787 (2004), the U.S. Supreme Court held that,
because there was no “efficient market” for Chapter 13 debtors to go
into the market to refinance their vehicles, the bankruptcy court could
calculate the “cramdown” interest rates on the vehicle lien holder by
taking the present prime interest rate and adjusting the rate upward
(usually one to three percentage points) based on risk factors discussed
in that opinion. In the now-infamous “Footnote 14” of that decision,
the Supreme Court questioned whether the same formula could extend
to Chapter 11 bankruptcy cases where exit financing was easier to
obtain or predict. In theory, that made sense, but not in practice.
Because true exit financing has been nonexistent from Chapter 11 cases
in recent years, bankruptcy courts have been more willing to apply the
Till prime-plus formula in Chapter 11 cases. While the 5th Circuit did
not endorse the Till or any other single formula as the only method to
use in every case, it held that the Till prime-plus formula was an accept-
able method and found no error in the bankruptcy court’s application of
the formula to the record below.

10. See generally Western Real Estate Equities, L.L.C. v. Villages at Camp
Bowie I, L.P. (In re Villages at Camp Bowie I, L.P.), 710 F.3d 239 (5th
Cir. 2013). One important requirement for confirmation is that a class
of “impaired” claims has accepted the plan. 11 U.S.C. § 1129(a)(10).
Impairment is generally defined to mean any modification to a credi-
tor’s contractual or legal rights. See id. § 1124. The issue here was
whether giving up $900 in post-confirmation interest constitutes
“impairment.” The decision distinguished from the well-known Grey-
stone III Joint Venture decision, where the Court of Appeals struck down
a plan that improperly “gerrymandered” creditors in order to obtain a
favorable vote on a plan. In re Greystone III Joint Venture, 995 F.2d 1274
(5th Cir. 1991). Here, the debtor “impaired” creditors by asking them
to give up $900 in interest, but otherwise proposed to pay them in-full
within 90 days after the plan became effective. The secured lender and
principal opponent of the plan argued that this “impairment” was “arti-
ficial” and should disqualify those creditors’ votes from satisfying a con-
firmation requirement. In support of this argument, the secured lender
compared “artificial impairment” to the kind of stacking-the-deck
shenanigans prohibited by the 5th Circuit in Greystone. But the 5th
Circuit found no materiality component in the Bankruptcy Code’s def-
inition of “impairment,” and, thus, declined to read Greystone as a basis
to “ride roughshod over affirmative language in the Bankruptcy Code
to enforce some Platonic ideal of a fair voting process.”  710 F.3d at 247.

11. S. White Transportation, Inc., 725 F.3d 494 (5th Cir. 2013); see also Elixir
Indus., Inc. v. City Bank & Trust Co. (In re Ahern Enters., Inc.), 507
F.3d 817, 822 (5th Cir. 2007) (holding that, in order to extinguish a
lien under a plan, four conditions must be met: (1) the plan must be
confirmed; (2) the property that is subject to the lien must be dealt
with by the plan; (3) the lien holder must participate in the reorganiza-
tion; and (4) the plan must not preserve the lien).

12. See Compton v. Anderson (In re MPF Holdings US LLC), 701 F.3d 449
(5th Cir. 2012); see also Spicer v. Laguna Madre Oil & Gas II, L.L.C. (In
re Tex. Wyo. Drilling, Inc.), 647 F.3d 547 (5th Cir. 2011) (refining the
standards for what plan reservation language qualifies as “specific and
unequivocal” as described in Dynasty Oil & Gas, LLC v. Citizens Bank
(In re United Operating, LLC), 540 F.3d 351, 355 (5th Cir. 2008)).

13. See Wooley v. Haynes & Boone, L.L.P. (In re SI Restructuring Inc.), 714
F.3d 860 (5th Cir. 2013).

14. 717 F.3d 405 (5th Cir. 2013).
15. Under a typical loan transaction using MERS, the borrower executes a

deed of trust that names MERS as the beneficiary and nominee. This
allows the underlying note to be bundled and traded without requiring
the deed of trust to be reassigned and re-recorded each time the note or
servicing right changes hands.
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16. Martins v. BAC Home Loans Services, L.P., 722 F.3d 249 (5th Cir.
2013). The 5th Circuit noted that Texas courts “routinely rely on federal
interpretation of Texas law,” perhaps because most foreclosure cases are
removed to federal courts under diversity jurisdiction. See id. at 253 n.2. 

17. Id. at 254 (internal quotations omitted).
18. See id. at 255 (citing Tex. Prop. Code §§ 51.0025, 51.0001(1), (3) & (4)).
19. The Court of Appeals rejected the plaintiff ’s remaining points, includ-

ing arguments of inadequate notice, promissory estoppel, and grossly
inadequate sales price. On the issue of notice, the court held that an
affidavit of service was sufficient evidence to demonstrate that the
lender mailed notice to the correct address as required by law. On the
estoppel issue, the court held that an oral promise not to foreclose was
unenforceable under the statute of frauds, which applied here because
the contract concerned a modification to loan for more than $50,000
secured by a lien on real property. Finally, on the alleged inadequate
price, the court held that 92 percent of the last appraised value could
not be considered “grossly inadequate” under the present circumstances.
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and prospective purchasers in mid-sized to large bankruptcy cases and related litigation.

COMMERCIAL LITIGATION
By Brian P. Lauten

In 2013, the Texas and United States Supreme Courts
continued to develop case law in four explosive areas: (1)
arbitration agreements and a robust deference toward the
enforceability of those clauses; (2) documentation of
attorneys’ fees; (3) new evidentiary requirements that
increase the onus on plaintiffs who seek class certification;
and (4) patent protection for non-naturally occurring DNA.

Arbitration Agreements Continue to be Robustly 
Enforceable 

The underlying dispute in Richmont Holdings, Inc. v.
Superior Recharge Systems, LLC, 392 S.W.3d 633 (Tex.
2013), involved two contracts—only one of which con-
tained an arbitration provision. Although the movant
had waited 18 months to pursue arbitration, the Texas
Supreme Court found that the arbitration provision in
one of the agreements was sufficient to require arbitration
of all the claims, holding: “[A] Court has no discretion

but to compel arbitration and stay its own proceedings
when a claim falls within the scope of a valid arbitration
agreement and there are no defenses to its enforcement.”1

Similarly, in Rachal v. Reitz, 403 S.W.3d 840 (Tex.
2013), an arbitration provision in an inter vivos trust was
found to be enforceable against the trust beneficiaries. An
en banc Dallas Court of Appeals held that the arbitration
provision was non-binding on the beneficiaries because
there was no agreement to arbitrate trust disputes. The
Texas Supreme Court reversed, finding the arbitration pro-
vision binding for two reasons. First, by including the
restriction within the four corners of the trust, the settlor
intended the restriction to be a condition on his gift. Sec-
ond, the requirement of mutual assent is satisfied through
the doctrine of direct benefits estoppel; in accepting the
benefits of the trust and suing to enforce its terms, the ben-
eficiary indicated acceptance of the arbitration provision.

Time Records Are Becoming an Element of Proof in
Recovering Attorneys’ Fees

In City of Laredo v. Montano, 2013 WL 5763179 *1
(Tex. Oct. 25, 2013), one of the attorneys who sought
attorneys’ fees under a fee-shifting statute failed to keep

The Administrative and Public Law Section of the State Bar of
Texas sponsored the 16th Annual Mack Kidd Administrative
Law Moot Court Competition in Austin on October 25 and 26,
2013. The competition focuses on administrative law and
enjoys active participation from numerous Texas law schools.
Judges for the competition are recruited from the private
sector, agency legal staff, and the judiciary. Justices from the
Third Court of Appeals judge the final round. Pictured (L to R)
are second place team from Baylor University School of Law
Linda Chuba and Neyma Figueroa, Justice Melissa Goodwin,
Chief Justice Woodie Jones, championship team from Texas
Tech University School of Law Jesse Beck, Brittney Ervin, and
Richard Keeton, and Justice Jeff Rose.

STATE BAR OF TEXAS

Administrative and Public Law Section


