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1. Mediation on California’s Frontier 

2. Why Mediate a Dispute? 

3. Which Style of Mediation is Best? 

4. What Rules Govern Mediation? 

5. Eggstrordinary Events 
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Circa 1850 (pre-statehood) 

Oral complaint initiated civil action 

Summons to appear with trusted, respected man 

Conduit of community’s collective wisdom 

Option to renounce benefits of reconciliation 

Assembly of parties, hombres buenos, and judge 

No charge for services 
  

 
 

Langum, David J., Law and Community on the Mexican California Frontier,  
University of Oklahoma Press (1940) 

Hombre Bueno System 



State budget cuts 
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“Justice won’t be denied.  But for many, 

it certainly will be delayed.”   
 

Judge David S. Wesley  

 67 percent loss of funds 
 61  court closures 
 Trial and hearing delays 

 Longer wait times 
 Unprocessed court records 
 Fee increases 



CONTROL OF OUTCOME LESS MORE 
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-Negotiation 

-Mediation 

-Litigation 

-Binding Arbitration 

Dispute Resolution Continuum 



ADR Ethics 

 Duty to confer and select ADR option in federal court 
(Gen. Ord. 11-10 (Aug. 15, 2011)) 

 Duty to check ADR box on CMC statement (Cal. Rules of 
Ct. 3.720-3.730) 

 No specific ethics rules or opinions require ADR 
discussion with client 

 No express requirement to discuss or minimize fees 
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 Implicit Obligations to Discuss ADR 

 Fiduciary duty to act in client’s best interests (170 CA3 
1125; 210 CA3 336) 

 Failure to inform as malpractice (258 CA2 136) 

 BEST PRACTICE: discuss ADR with client, early and often, 
and document it! 
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1. Facilitative 
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 No recommendations or advice as to outcome 
 Joint sessions to hear opponent’s point of view 

 Parties encouraged to actively participate 
 Attorneys play advisory role 
 Mediator controls process, parties control outcome 
 Allows parties to “vent” and have their “day in court” 

 



2. Evaluative 
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 Akin to settlement conference with judges 
 Points to weaknesses in each side’s claims, defenses 

 Focus upon legal positions, not underlying interests 
 Mediator and attorneys play primary roles 
 Mediator gives opinion as to likely outcome 
 Individual caucuses rather than joint sessions 

 Mediator controls process, influences outcome 
 

 



3. Transformative 
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 Empowerment of the parties 
 Ideal for parties with longstanding, ongoing relationship 

 Goal is to transform the parties’ relationship 
 Avoid future conflicts by mending relationship 
 Joint sessions to achieve mutual recognition 
 Parties control process, outcome 

 Attorneys play little or no role 
 

Zena Zumeta, “Styles of Mediation: Facilitative,  
Evaluative and Transformative,” Mediate.com (September, 2000) 

 
 



 Getting Into Mediation 
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 California Code of Civil Procedure Section 1775, et seq. 

 Available only in certain counties (including LA) 

 Amount in controversy < $50,000 

 Paid for by Judicial Council 

 



 Evidence Code, §§ 1115-1128 
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 Unification of mediation related statutes (1998) 

 Extensive statutory scheme (40 Cal.4th 189) 

 Does not expand, limit court’s authority (§§ 1115, 1116) 

 Settlement conference is not a “mediation” (§ 1117) 



 Evidence Code, §§ 1115-1128 
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 No mediator’s reports (§ 1121) 

 Admissibility of a written settlement agreement (§ 1123) 

 Enforceability of recorded oral agreements (§ 1118) 

 Confidentiality of mediation communications (§ 1119) 

 





   “(c) All communications, negotiations, or 
settlement discussions by and between 
participants in the course of a mediation or a 
mediation consultation shall remain 
confidential.” 



   “(a) No evidence of anything said or any 
admission made … in the course of … a mediation 
or a mediation consultation is admissible or 
subject to discovery…” 



   “… and disclosure of the evidence shall not be 
compelled, in any arbitration, administrative 
adjudication, civil action, or other noncriminal 
proceeding in which, pursuant to law, testimony 
can be compelled to be given.” 





   “We do not agree … there is any need for 
judicial construction of sections 1119 and 1121 
or that a judicially crafted exception to the 
confidentiality of mediation they mandate is 
necessary …” 



   “The statutes are clear.  Section 1119 prohibits 
any person, mediator and participants alike, from 
revealing any written or oral communication 
made during mediation.” 



   “Section 1121 also prohibits the mediator, but 
not a party, from advising the court about 
conduct during mediation that might warrant 
sanctions.” 





   “ … the Court of Appeal erred in holding that 
so-called derivative material that is prepared for 
the purpose of, in the course of, or pursuant to, a 
mediation … is discoverable upon a showing of 
good cause.” 



   “ … the mediation privilege is an important one, 
and if courts start dispensing with it by using the 
... test governing the work-product privilege, ... 
you may have people less willing to mediate.” 





   “[T]o satisfy section 1123(b), a settlement 
agreement must include a statement that it is 
‘enforceable’ or ‘binding,’ or a declaration in 
other terms with the same meaning. The statute 
leaves room for various formulations.” 





   “Section 1119 … extends to oral 
communications made for the purpose of or 
pursuant to a mediation, not just to oral 
communications made in the course of the 
mediation.” 



   “Recognizing both the breadth and clarity of 
the mediation confidentiality statutes, we have 
concluded that the legislative scheme is clear and 
unambiguous, and that the Legislature intended 
for mediation confidentiality to apply according 
to the statutory rules.” 


