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Unanimous Supreme Court Decision
Supports Hydropower Industry and Private
Landowners

By Elizabeth Thomas, Kari L. Vander Stoep, Donald A. Kaplan

The United States Supreme Court gave the hydropower industry a major victory last week in the
closely watched case of PPL Montana, LLC v. State of Montana, 565 U. S. _ (2012). The Court
sided with PPL Montana on the proper application of the federal navigability-for-title test, overturning
a decision of the Montana Supreme Court permitting the State to start charging rent for existing
hydropower facilities, some of which were built over 100 years ago.

The decision provides much-needed certainty to the hydropower industry at a time when the nation is
seeking new sources of clean power. It makes clear that States are not free to start charging the owners
of dams and reservoirs, or other water-based facilities, millions of dollars of “rent” based on novel and
sweeping claims of riverbed ownership. For PPL Montana, the State’s claim for back rent was over
$50 million and it claimed many millions of dollars going forward.

Montana’s recent demand for rent was based on its assertion that the rivers where the facilities are
located had been navigable for title at the time Montana became a State — in 1889 — and that the State
therefore gained title to the riverbeds under the “equal footing doctrine.” The Montana courts looked
at the rivers as a whole and brushed past PPL Montana’s expert evidence of non-navigability,
awarding summary judgment to the State on the question of navigability, and thus title.

The United States Supreme Court agreed with almost all of PPL Montana’s arguments challenging the
Montana courts’ conclusion. Carefully distinguishing the test of navigability for title from the
navigability test used to determine Congress’ power to regulate interstate commerce, the Court ruled
that the Montana courts should have considered the rivers on a segment-by-segment basis; that
portages demonstrate non-navigability; that present-day use is of limited relevance; and that States’
trust powers have no bearing on the federal law that determines riverbed title under the equal footing
doctrine.

The Court held that the Great Falls reach, where five of the ten dams at issue in the case are located, is
non-navigable and not subject to the State’s title claims and rent demands. The Court remanded for
proper application of the federal navigability-for-title test to the river segments where PPL Montana’s
five other dams are located. With respect to these river segments, the Court said the state courts
ignored substantial evidence that these five dams are located on stretches of the Missouri, Madison,
and Clark Fork rivers that were not navigable when Montana became a state. The court did not
expressly rule on whether Montana’s long delay in asserting ownership barred its claims, but noted it
was further evidence reflecting the understanding that the river segments at issue were not navigable
at the time of statehood.
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The decision and briefs can be found at the Court’s website, and the case is Docket No. 10-218":
http://www.supremecourt.gov/opinions/slipopinions.aspx . K&L Gates LLP, together with other
counsel, represented PPL Montana in the case.
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