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	 For the last year talk of 
the spike in mortgage foreclo-
sures has infiltrated our lives. 
Banks are failing. Legislatures 
are screaming for “foreclosure 
relief.” Hoping to avoid disaster, 
real estate companies are in-
ducing potential buyers to take 
“all expenses paid” tours of dis-
tressed properties. Hundreds of 
billions of dollars are at risk, as 
are the homes of tens of thou-
sands of American citizens. 

	 But, while lawmakers 
structure “bailouts” and develop-
ers sell excess inventory at deep 
discounts, the foreclosure num-
bers continue to escalate, and 
as more and more families lose 
their homes, history has taught 
us that the risk of litigation will 
expand geometrically and has 
become an elephant in the living 
room. 

	 In the mid-1980s foreclo-
sure activity bloomed, and for a 
while, mortgage foreclosure was 
a hotbed of litigation; however, 
since that time, the area has 
grown cold and many of the les-
sons learned have been forgot-
ten. However, by looking back 
and unearthing the litigation 
patterns of the 1980s, one can 
develop and implement three 
simple rules that will help deflect 
criticism, perhaps insulate real 
estate professionals from the 
rising tide of lawsuits and, in the 
final analysis, keep the elephant 
from entering the building in the 
first place. 

RULE 1. Collect 
Your Defensive 
Documentation NOW. 
	 With investment banks 
folding and small brokerage com-
panies disappearing into thin air, 
it is evermore important to have 
all your important documents at 
your fingertips.  Indeed, when 
you find yourself in the cross 

hairs of litigation – a named de-
fendant in a lawsuit – you may 
well need to prove a negative to 
avoid liability.  Showing that you 
were not to blame for causing 
a seven figure short fall will be 
impossible without source mate-
rials.  As such, the best way to 
marshal evidence is through the 
documentation you have on the 
transaction in question.

	 Unfortunately, it is a cor-
ollary of Murphy’s Law that as 
soon as you need that important 
document, it will have disap-
peared, you will not be able to 
find it, and everyone will blame 
you for losing it. The simple way 
to prevent this from happening is 
to collect all of your recent mort-
gage documentation NOW and 
keep files for each transaction 
safely stored in a specific file and 
in a specific place. Although this 
instruction seems elementary, 
it is amazing how many times 
documents concerning a single, 
particular transaction are filed in 
several different places. Keeping 
documents in different files/dif-
ferent locations increases the 
likelihood that you will not be able 
to find a particular document; 
it also potentially expands the 
scope of discovery in litigation.

	 Lawsuit discovery re-
quests for the production of docu-
ments typically include a request 
for all “writings” as that term is 
defined by California Evidence 
Code Section 250. The definition 
is extremely broad and includes 
handwriting, typewriting, print-
ing, photographs, e-mail and 
“any form of communication.” 
This would include electronic 
forms of communications that 
are covered under the Federal 
Rules of Civil Procedure, amend-
ed in December 2006, to cover 
electronic discovery. If you keep 
documents in more than one file, 
you may be requested to produce 
all the “writings” from each of the 

files. This makes responding to 
the discovery difficult and, if the 
documents are commingled with 
documents from other transac-
tions, you may be faced with a 
discovery fight as to whether 
the other documents should be 
produced. Needless to say, your 
record keeping practices will also 
be scrutinized, which may not 
bode well for your side of the 
case.

	 If you are faced with a 
lawsuit, the time to gather all the 
relevant documents is yesterday. 
Even though there might not be 
a pending request to produce 
documents, it is crucial to get 
all of your documents together 
immediately so your lawyers 
can review them. Having the 
documents in hand early will help 
your lawyers analyze potential 
strengths and weaknesses of 
the case as well as prepare and 
develop case strategy.

RULE 2. Evaluate 
Performance of Former 
Associates
	 The mortgage process 
involves multiple players, includ-
ing the brokers themselves, ap-
praisers, lenders, the borrowers, 
real estate finance companies, 
and so forth. Often, brokers 
package multiple questionable 
deals using the same “team.” 
Greed is infectious, and cross 
referrals of shady deals can be 
commonplace. 

	 Now is the time to start 
reviewing past associates’ mort-
gage deals that are in default or 
worse, in actual foreclosure. It is 
human nature that once we find 
a path that works, we will repeat 
that path until it fails. With the 
brokering of mortgage loans, this 
was often the case in the last four 
to five years. If a broker was able 
to obtain a mortgage loan for a 
low-income borrower once, that 
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broker would likely repeat those 
steps in closing similar deals.

	 For the employer of such 
brokers, if one of those deals 
was made with falsified or skep-
tical information, it is likely that 
a significant percentage of that 
broker’s deals are also bad. Who 
will be left holding the bag? The 
employer, of course.

	 Therefore, in as soon as 
possible, the employer/principal 
should engage in some reverse 
engineering and scrutinize not 
only all deals closed by such bro-
ker, but also any deals involving 
a member of the broker’s team. 
If you suspect that a past em-
ployee closed some questionable 
deals, it is best to learn of those 
suspect deals sooner rather than 
later. Nobody likes surprises, and 
it is a good practice to be aware 
of the chinks in the armor before 
being drawn into a battle zone. 
Now is the time to start review-
ing past employees’ mortgage 
deals that involve properties that 
have ended up in foreclosure, or 
are headed in that direction

RULE 3. Prepare Client/
Address Lists and 
Monitor Publication 
Dates. 
	 Now that you have gath-
ered and centralized all of the 
important files and documents, it 
is time to put them to good use.  
Pertinent information should be 
summarized so that vital details 
related to each loan such as client 
contact information and property 
addresses can be easily accessed.  
The property addresses can then 
be easily monitored for Notice(s) 
of Default and Notice(s) of Sale.  

	 In certain cases, it may 
not be necessary to monitor all 
brokered loans.  To the contrary, 
the previously performed central-
ization and organization of files 
may have revealed problematic 
loan packages, team members, 

or offices.  In this event, your 
monitoring of public notices and 
publication dates should start 
here.  This is where you will 
see the greatest return for time 
invested.

	 There are multiple ways 
to monitor public records related 
to foreclosures. The records 
are public, after all, and can be 
obtained from the local county 
government.  This office may be 
known in your county as the re-
corder, county clerk, circuit court 
clerk, registrar, prothonotary, or 
bureau of conveniences.  In cer-
tain counties, the public records 
are posted online by the county 
in which case the notices can be 
monitored remotely by comput-
er.  Other counties employ the 
services of a foreclosure listing 
service company.  These com-
panies literally take the pain out 
of the monitoring process. For a 
fee, the foreclosure listing ser-
vice will provide you all relevant 
public notices for the county such 
as Notices of Default and the 
subsequent Notice of Sale.  The 
public notices can then easily 
be monitored for localized areas 
on a daily basis from a remote 
computer.

	 By monitoring the pub-
lic notices you will be able to 
identify which files, if any, may 
require further attention or pos-
sibly intervention.  There is no 
need to be concerned over reali-
ties that may never materialize.  
To the contrary, the monitoring 
process will provide you with the 
requisite information to identify 
potential problems before they 
arise.  Early identification of 
potential problem files will as-
sist both the company and its 
counsel in structuring relevant 
defenses to maximize future 
litigation strategy.

CONCLUSION

	 We have no doubt that 
brokers, underwriters, apprais-
ers, securitizers and lenders will 
become the targets of mortgage 
foreclosure litigation.  The mael-
strom will not encourage selec-
tivity, and no matter what your 
standing, you should presume 
that you will be sued.  Any other 
assumption invites financial 
disaster.  

	 The elephant is out there, 
and he is hungry.  The only 
reliable method of maintaining 
financial security in the upcom-
ing storm is to build a strong 
bulwark by following the “three 
simple rules,” so when the el-
ephant’s trunk starts fumbling 
for the keys to your house, they 
are safely in your pocket.
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