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SECTION 106(a) OF THE BANKRUPTCY CODE—
RECENT DEVELOPMENTS IN THE LAW
REGARDING SOVEREIGN IMMUNITY UNDER
THE BANKRUPTCY CODE

By Steven C. Krause and Andrew Zatz

This article provides a brief overview of recent cases discussing the intersection of
sovereign immunity and bankruptcy, and other areas of law arguably similar to bank-
ruptcy, in connection with section 106(a) of the Bankruptcy Code and the Supreme
Court’s precedent in Tennessee Student Assistance Corporation v. Hood' and Central
Virginia Community College v. Katz.?

I. OVERVIEW OF SOVEREIGN IMMUNITY

The Supremacy Clause of the Constitution leaves no question that federal laws are
the “supreme Law of the Land.”® Yet states have always had some measure of sov-
ereignty, following English common law, under which suits against the government
were not allowed.* While the Constitution implicitly recognizes the independent pow-
ers of the individual states, shortly after its enactment there was disagreement whether
it recognizes states’ sovereign immunity.’ In 1794, the Supreme Court resolved this
issue and held that Article III of the Constitution permits suits against a state in federal
court.’ Shortly thereafter, in 1798, the Eleventh Amendment to the Constitution was
enacted, reversing the decision in Chisholm.” The Eleventh Amendment provides that:
“The Judicial power of the United States shall not be construed to extend to any suit in
law or equity, commenced or prosecuted against one of the United States by Citizens
of another State, or by Citizens or Subjects of any Foreign State.”® Although the text of
the Eleventh Amendment refers only to suits against a state by citizens of another state,
it has been interpreted to mean that an unconsenting state is protected against suits by
its own citizens.’ The extent of the states’ sovereign immunity has been addressed and
contested many times over the course of the country’s history.'

Early cases heard in the Supreme Court reinforced the broad powers of the federal
government, as agreed at the Constitutional Convention and enumerated in the Consti-
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tution.!' However, more recent cases have brought into question the powers of Article
I federal courts over the states.

In 1996, the Supreme Court signaled a change in its posture on sovereign immunity
in the case of Seminole Tribe of Florida v. Florida, ruling that Article I of the Con-
stitution does not grant Congress the power to enact laws abrogating state sovereign
immunity.'? In Seminole Tribe, the Court stated that there are two questions clarify-
ing whether Congress has abrogated state sovereign immunity: “whether Congress has
‘unequivocally expresse[d] its intent to abrogate the immunity’” and “whether Con-
gress has acted ‘pursuant to a valid exercise of power.””!* This limitation on abrogating
state sovereign immunity was directly applicable to the Indian Commerce Clause, but
the Court, in dicta, indicated that other Article I powers were implicated as well, includ-
ing Congress’s powers to enact and enforce bankruptcy, copyright, and antitrust laws.'

While the Supreme Court in Seminole Tribe held that Congress cannot, through
its Article I powers, abrogate state sovereign immunity, the Court has long held that
state sovereign immunity can be abrogated by the Fourteenth Amendment.”* It had
generally been accepted that such congressional grants of power could only abrogate
state sovereign immunity if they were enacted after the Eleventh Amendment, as the
Fourteenth Amendment clearly was.'®

II. OVERVIEW OF SECTION 106(a) OF THE BANKRUPTCY CODE

A.The Historical Background of Bankruptcy Code Section 106(a)

Article I of the U.S. Constitution states that Congress has the power “[t]o estab-
lish... uniform Laws on the subject of Bankruptcies throughout the United States.”!”
The framers of the Constitution recognized the need for a strong federal government
and, specifically, a national bankruptcy law.!* In the Federalist Papers, Alexander
Hamilton noted the importance of a common bankruptcy standard across the U.S."” In
deciding In re Hood, the Sixth Circuit held that the states had intended to “cede their
immunity by granting Congress the power to make uniform laws.”* In his analysis
of In re Hood, Judge Randolph J. Haines observed: “The structure of Article I also
implies the uniformity provision in the Bankruptcy Clause was intended as a grant of
power, rather than a limitation. It appears in Section 8, entitled ‘Powers of Congress.’
It does not appear in Section 9, ‘Prohibited Powers.”””?! Chief Justice John Marshall,
expanding on this foundation, observed: “Congress is not authorized merely to pass
laws, the operation of which shall be uniform, but to establish uniform laws on the
subject throughout the United States.””> Acting within it powers under the Constitu-
tion, Congress enacted the Bankruptcy Code, including section 106(a), which pro-
vides for the abrogation of sovereign immunity with respect to certain enumerated
provisions of the Bankruptcy Code.?

B. Hood and Katz Reversing Direction on State Sovereign Immunity

Section 106(a) of the Bankruptcy Code was at odds with the holding in Seminole
Tribe and the Supreme Court’s long-standing position that only congressional powers
granted after the Eleventh Amendment permitted the abrogation of state sovereign im-
munity. In 2004, the Court decided Hood, which addressed this conflict and allowed a
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bankruptcy action against a state.” Rather than justify its decision by holding section
106(a) of the Bankruptcy Code to be constitutional, the Court held that the determi-
nation of the dischargeability of a student loan debt to the State of Tennessee was an
in rem action and, as such, did not implicate the Eleventh Amendment.” Hence, the
dicta discussed above in Seminole Tribe did not constrain federal action through the
bankruptcy court, and the action was allowed to proceed against the state.?® The Court
stated: “A debtor does not seek monetary damages or any affirmative relief from a
State by seeking to discharge a debt; nor does he subject an unwilling State to a coer-
cive judicial process. He seeks only a discharge of his debts.”?’

Following a similar line of reasoning, the Supreme Court in Katz expanded the
breadth of the Hood decision and determined that, for proceedings ancillary to in
rem actions, the bankruptcy courts can also abrogate state sovereign immunity.”® In
Katz, the Court allowed a preference action for money judgment to proceed against
an “arm” of the State of Virginia.?* There, the Court explicitly denounced the dicta
of Seminole Tribe, stating that the states were protected by sovereign immunity in
bankruptcy cases.* In Katz, the Court stated: “In ratifying the Bankruptcy Clause,
the States acquiesced in a subordination of whatever sovereign immunity they might
otherwise have asserted in proceedings necessary to effectuate the in rem jurisdiction
of the bankruptcy courts.””' As the Fifth Circuit noted, in considering the holding of
Katz, the Supreme Court:

Describe[d] three crucial facets of the exercise of in rem jurisdiction that pre-
vent it from interfering with state sovereign immunity:

(1) exercise of jurisdiction over the estate of the debtor,
(2) equitable distribution of the estate’s property among creditors, and

(3) discharge.®

III. Case Law Developments—Section 106(a) of the Bankruptcy Code

Generally, courts have followed the Supreme Court’s example in Hood and Katz by
avoiding the issue of the constitutionality of section 106(a) of the Bankruptcy Code.
Only a few cases have revisited the question of the constitutionality of section 106(a).
However, courts have considered various other bankruptcy scenarios where section
106(a) of the Bankruptcy Code has been argued to apply, such as recovery of a debt-
or’s assets, actions on assets of the estate, and discharge. Courts have also considered
the implications of the treatment of sovereign immunity under the Bankruptcy Code
to situations outside of bankruptcy and have generally concluded that, because bank-
ruptcy is unique, the reasoning of Hood and Katz does not apply in such cases. Ad-
ditionally, in the wake of Hood and Katz, several cases have reinforced the proposition
that Congress has full power to abrogate the sovereign immunity of the federal gov-
ernment, as opposed to state or local governments, under Article I of the Constitution.
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A. The Constitutionality of Section 106(a) of the Bankruptcy Code

In both Hood and Katz, the Supreme Court granted certiorari to determine whether
section 106(a) is constitutional, but in both cases, the Court did not reach this ques-
tion and, rather, focused its holdings on the in rem jurisdiction of bankruptcy courts.*
Hood and Katz required relief only under the bankruptcy court’s in rem jurisdiction
as neither case involved a direct suit against the state.** In Katz, the Court stated that
it was “persuaded that the enactment of [section 106(a) of the Bankruptcy Code] was
not necessary to authorize the Bankruptcy Court’s jurisdiction over these preference
avoidance proceedings.”* Despite this statement by the Supreme Court, in several
cases decided after Katz, lower courts have articulated their views as to whether or not
section 106(a) of the Bankruptcy Code is constitutional.

Shortly after the Supreme Court considered Katz, the District Court for the Eastern
District of Tennessee faced an issue similar to that in Ka#z in the case of In re North Amer-
ican Royalties, which is discussed in more detail below.*® The bankruptcy court in the
underlying case, “following Hood, concluded that ‘[s]ection 106(a) constitutionally abro-
gates the state’s sovereign immunity in this lawsuit.”**” However, the district court stated
that Katz stands for the proposition that state sovereignty was abrogated under these cir-
cumstances not because of the constitutionality of section 106(a) of the Bankruptcy Code
but because the state had ceded sovereign immunity under the Constitution.

The Western District of Michigan addressed the constitutionality of section 106(a)
of the Bankruptcy Code shortly thereafter in In re Quality Stores, Inc.*® In that case,
Chapter 11 debtors sought a refund of alleged sales tax overpayments from the State
of Vermont.*’ Prior to Katz, the bankruptcy court had denied the state’s motion to dis-
miss on the basis of sovereign immunity.*! The district court then determined that be-
cause the Supreme Court had declined to reach the constitutionality of section 106(a)
in both Katz and Hood, the district court was bound by the Sixth Circuit’s precedent on
the issue as set forth in Hood.* In Hood, the Sixth Circuit had permitted the abroga-
tion of state sovereign immunity pursuant to section 106(a), determining that section
106(a) was a “valid exercise of Congressional power.”** The Quality Stores court also
observed that a Sixth Circuit case subsequent to Hood had explicitly held that the
State of Massachusetts was not immune from a suit regarding the refund of corporate
excise taxes.* Consistent with these precedents, the court held that the State of Ver-
mont was not immune from the action in pursuit of a refund of tax overpayments.*

More recently, however, a Kansas bankruptcy court observed that section 106(a)
is likely unconstitutional.*® In this case, a creditor solicited state court assistance to
enforce a collection action against a Chapter 13 debtor.*’ This was a violation of the
automatic stay, and due to the creditor’s active, knowing involvement, the bankruptcy
court deemed it a willful violation by the creditor.*® The court further ruled that the
debtor was entitled to reimbursement for legal fees for this willful violation of the
stay.* However, the court determined that the creditor was not completely at fault
and that some blame was attributable to the state court judge’s willful actions.®® The
court awarded damages to the debtors for the portion of the harm attributable to the
creditor.’! The debtors did not seek compensation from the state court as well, so the
bankruptcy court did not need to reach the question of assessing an award for dam-
ages against the state.”> However, the court noted in dicta that any action against the
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state court would rely on abrogation of state sovereign immunity pursuant to section
106(a) of the Bankruptcy Code and that “most federal courts of appeals have ruled
such abrogation to be invalid and have found § 106(a) to be unconstitutional.”* The
court did not provide substantive support for this statement as the cases that it cited for
this proposition were decided before Hood, and the court made no mention of Hood or
Katz despite deciding the case after both decisions were handed down.*

A comparison of North American Royalties, Quality Stores, and Reynolds reveals
that the decisions of Hood and Katz did little to resolve the conflicting views of the
constitutionality of section 106(a) of the Bankruptcy Code. Cases such as these that
highlight the split among courts on this issue may bring the question of the constitu-
tionality of section 106(a) of the Bankruptcy Code before the Supreme Court once
again. However, as the Supreme Court in Katz held that the question of whether state
sovereign immunity can be abrogated rested not with section 106(a) of the Bankruptcy
Code but with Congress’s authority under Article I of the Constitution, the Supreme
Court may continue to avoid this issue if presented with it again.*

B. The Breadth of Bankruptcy Actions and Ancillary Matters Subject to
Bankruptcy Code Section 106(a)

Most courts have followed the path taken in Hood and Katz and have avoided the
direct constitutionality issue regarding section 106(a) of the Bankruptcy Code, while
focusing on ways in which the constitutionality of section 106(a) is not implicated. In
a footnote in Hood, the Supreme Court stated that a bankruptcy court’s in rem jurisdic-
tion is not a challenge to state sovereign immunity “but rather that a court’s exercise
of its in rem jurisdiction to discharge a student loan debt is not an affront to the sover-
eignty of the State.”*® The Court continued: “Nor do we hold that every exercise of a
bankruptcy court’s in rem jurisdiction will not offend the sovereignty of the State. No
such concerns are present here, and we do not address them.”’ In a footnote in Katz,
the Supreme Court stated: “We do not mean to suggest that every law labeled a ‘bank-
ruptcy’ law could, consistent with the Bankruptcy Clause, properly impinge upon state
sovereign immunity.”*® The Supreme Court did not specify in Hood what exercise of
a bankruptcy court’s in rem jurisdiction will not offend the sovereignty of the State
nor did it elaborate in Katz as to what bankruptcy laws would wrongly impinge upon
state sovereign immunity. Therefore, it has been up to courts addressing sovereign
immunity defenses in bankruptcy cases to navigate this grey area of what actions in a
bankruptcy proceeding improperly violate state sovereignty.

1. Actions to Recover Preferential Transfers Do Not Implicate State
Sovereign Immunity

Perhaps the easiest situation for a court to consider after Katz has been whether an
action to recover a preferential transfer violates a state’s sovereign immunity as this
mirrors the facts in Katz. In North American Royalties, the trustee for the estate in a
bankruptcy case had sought to recover from Chattanooga State Technical Community
College in a preference action pursuant to section 547 of the Bankruptcy Code.*® The
creditor filed a motion to dismiss based on sovereign immunity as it was an arm of the
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state.®® The bankruptcy court, prior to Hood and Katz, denied the motion on the basis
that section 106(a) of the Bankruptcy Code is constitutional.®' The creditor appealed.®
In its de novo proceeding, the district court stated: “Applying Katz to the instant case,
it is clear that the bankruptcy court’s refusal to dismiss the trustee’s complaint against
[the creditor] was proper, though for slightly different reasons than relied upon by the
bankruptcy court.”® The district court continued: “After Katz, the appropriate conclu-
sion is that [the creditor is] not permitted to assert the defense of sovereign immunity
to suits under the sections listed in §106(a), including §547, because the State of Ten-
nessee, in ratifying the Bankruptcy Clause, gave up the right to do s0.”%* The court also
held that section 106(a) simply identified other sections of the Bankruptcy Code for
which such abrogation applied.®

Similarly, in In re Kids World of America, Inc., a debtor sought to recover funds
from a state actor that gave grants for child care programs.®® The defendants claimed
sovereign immunity, asserting that the debtor’s claim was essentially a contract ac-
tion.®” The court disagreed, stating that it was an action for turnover, which was a core
proceeding under the Bankruptcy Code.®® Therefore, the court held that this fit the
Katz exception for sovereign immunity.®

2. Actions to Recover Assets Are Not Barred by State Sovereign
Immunity

An action to recover assets is not far removed from a preference action, and as
such, it is unsurprising that courts have held such recovery actions against the states
to be permissible after Hood and Katz. In In re Automotive Professionals, Inc., the
debtor, a service contract provider, attempted to assign its business, but the State Di-
rector of Insurance froze the transaction and sought to liquidate the debtor under state
law.” The debtor then filed for bankruptcy, and in response, the state filed a motion
to dismiss grounded on the debtor’s ineligibility to file for bankruptcy.” Part of the
state’s argument was that sovereign immunity protected the state from turning over
the assets that it seized, and hence, the debtor had no assets.” The court relied on Katz
for the general proposition “that the power granted to Congress to enact bankruptcy
legislation carried with it a power to subordinate state sovereignty.”” Applying this
reasoning, the court held that “the obligation to obtain control of assets of the estate
is a bankruptcy power even more fundamental than the right to retrieve preferential
payments,” and thus the debtor was entitled to the return of its seized assets to the
debtor’s estate.”™

3. Discharge Applicable to a State Actor Creditor Is Not Barred by
Sovereign Immunity

In Soileau, a bail bondsman had filed for Chapter 7 to, inter alia, discharge debts
that she owed to the state.” Texas moved to dismiss the discharge action on sovereign
immunity grounds, refusing to be a party to the bankruptcy.” On appeal in the Fifth
Circuit, the court stated:
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Whatever uncertainty there may be as to the outer limits of the holdings of Katz
and Hood, at the very least they together establish beyond cavil that an in rem
bankruptcy proceeding brought merely to obtain the discharge a debt or debts
by determining the rights of various creditors in a debtor’s estate—such as is
brought here—in no way infringes the sovereignty of a state as a creditor.”’

The bankruptcy court’s exercise of its jurisdiction focused only on the debtor’s estate,
which was clearly an in rem proceeding.” Therefore, under Katz and Hood, the court
determined that the debtor could abrogate state sovereign immunity.” The court con-
sidered the dicta in Hood stating that “some exercise of in rem jurisdiction conceiv-
ably might offend the sovereignty of the state” and concluded that the facts of the case
were not such an instance.®® The court observed that the debtor had neither entered
into an adversarial proceeding involving a state, as in Hood, nor attempted to recover
preferential transfers from the state, as in Katz.8' Rather, the debtor simply sought the
bankruptcy court’s exercise of “its in rem jurisdiction over [the] estate by adjudicating
the rights of the State as a creditor.”®* Thus the court allowed the discharge to proceed
despite the state’s claims of sovereign immunity.*

In In re Mini, a state actor creditor tried to recover a tax liability after confirmation
of the Chapter 13 debtor’s plan in a case in which the creditor had not filed a proof
of claim.® The debtor filed an adversary proceeding to bar the creditor’s collection
efforts.® Citing Hood and Katz, the court held that it had in rem jurisdiction over the
case and that the creditor could not claim sovereign immunity.®

4. State Actor’s Violation of the Automatic Stay Is Not Protected by
Sovereign Immunity

In In re Omine, the Fifth Circuit held that state sovereign immunity protection
does not excuse violations of the automatic stay.*’” In response to the State of Texas’s
attempt to collect an alleged prepetition “support” debt from a Chapter 13 debtor’s
postpetition income, the debtor filed a motion for sanctions against the state for viola-
tion of the automatic stay.*® The debtor essentially argued that the holding of Katz was
broad enough to defeat the defense of state sovereign immunity for “any proceeding
grounded on a provision of the Bankruptcy Code or that affects property of the debtor
estate.”® The court responded:

A bankruptcy court’s authority to issue compulsory orders to facilitate the ad-
ministration and distribution of the res flows from that jurisdiction and, as such,
does not implicate a State’s sovereignty in the same way as other kinds of juris-
diction, even where the orders take the form of money damage awards against a
State. While motions for contempt and seeking sanctions that include attorney’s
fees and costs for violating the automatic stay may resemble money damage
lawsuits in form, it is their function that is critical, and their function is to facili-
tate the in rem proceedings that form the foundation of bankruptcy.”

The court noted that, in Katz, the Supreme Court did not limit its decision by singling
out ancillary bankruptcy proceedings other than the one at hand.”! Therefore, the court
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held that a violation of the automatic stay, “which is one of the fundamental debtor
protections provided by the bankruptcy laws,” abrogates state sovereign immunity.”

In In re EI Comandante Management Company, LLC, a Chapter 11 debtor claimed
that the state violated the automatic stay by planning to seize its property through
eminent domain.”® The court held that, under Katz, it had jurisdiction over the action
and thus a sovereign immunity defense was inappropriate.**

5. State Regulatory Authority over License Is Allowed Under
Sovereign Immunity

In Village of Rosemont v. Jaffe, the Seventh Circuit Court of Appeals considered
whether a bankruptcy court should have compelled a state actor to comply with a con-
firmed plan of reorganization.”® The court considered the argument that, in this case,
the state actor had waived its sovereign immunity by asserting its regulatory authority
over a gambling license.”® The court distinguished Katz as addressing, “who gets the
money, the bankruptcy estate or the state agency?”’ In this case, the court observed,
the state actor had no claim against the appellant and was not the appellant’s creditor.”®
As to whether the license constituted part of the res that was under the bankruptcy
court’s jurisdiction, the court said that argument would be valid if the question was
who was entitled to a license that was not subject to revocation.”” However, in Rose-
mont, any property right conferred by the license was always subject to the regulatory
powers of the state agency.!”’ The court continued: “Nothing in the bankruptcy laws
permits the court to enjoin the [state actor] from exercising the police powers of the
state to regulate the gambling industry.”!"!

C.The Limited Impact of Hood and Katz Outside the Context of
Bankruptcy

Courts have generally been reluctant to apply precedent related to section 106(a)
of the Bankruptcy Code to sovereign immunity questions beyond the sphere of bank-
ruptcy. A number of cases have drawn parallels between the construction and basis of
bankruptcy law and other provisions of the Constitution, yet courts have consistently
held bankruptcy law to be distinct. However, at least one case has affirmed the abroga-
tion of state sovereign immunity outside the bankruptcy context where the court held
that the exception was based in the Constitution itself, as with bankruptcy law, rather
than based on Congress’s powers arising from the Constitution.

1. Patent and Copyright

In Biomedical Patent Management Corp. v. California, Department of Health,
the holder of a patent filed a lawsuit against a state actor alleging patent infringe-
ment.!”? The state actor claimed that it was protected from the suit by sovereign im-
munity.'” The plaintiff argued that the Court in Katz had overruled its previous hold-
ing in Florida Prepaid Postsecondary Education Expense Board v. College Savings
Bank,'* in which the Court held that Congress does not have the authority to abrogate
state sovereign immunity under Article I of the Constitution and that patent infringe-
ment suits against a state actor are barred by sovereign immunity under the Eleventh
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Amendment.'” The district court described the holding in Katz as “carefully circum-
scribed [to] not extend beyond the realm of federal bankruptcy law, which the Court
apparently regards as sui generis based on the history of the Bankruptcy Clause.”'%
The court held that “[w]hile Katz may signal a retreat from the rigid distinction be-
tween Congressional authority under Article I and the Fourteenth Amendment, [the
plaintiff’s] interpretation of the decision is far broader than its actual language will
permit.”!” On appeal, the Federal Circuit Court of Appeals affirmed the district court’s
interpretation, stating that “[t]he holding in Katz was so closely tied to the history of
the Bankruptcy Clause and the unique aspects of bankruptcy jurisdiction that it cannot
be read to extend to actions for patent infringement.”!

Similarly, in National Association of Boards of Pharmacy v. Board of Regents of
University System of Georgia, the plaintiff argued that the Copyright Clause of Article
I of the Constitution gives Congress the power to abrogate the states’ sovereign im-
munity with regards to a copyright infringement suit.!” The plaintiff highlighted the
similarities between the Copyright Clause and the Bankruptcy Clause, noting that
both were included in the Constitution to promote uniform laws that are of national
significance.!'? The plaintiff also argued that the framers of the Constitution must have
understood that the states surrendered their sovereign immunity with regards to copy-
right infringement actions because the Constitution barred states from formulating
their own copyright laws.'"! The court held that the plaintiff failed to submit proof that
the framers had contemplated “surrender by the States of their sovereign immunity in
certain federal proceedings” with regard to copyright infringement suits.!'? The court
also noted that, in Katz, the Supreme Court made a “careful distinction” between
Congress’s powers granted by the Bankruptcy Clause and other Article I powers.'"
Therefore, the court, turning to the holding in Seminole Tribe, concluded that the
Copyright Clause does not provide Congress with the authority to abrogate state sov-
ereign immunity.'

2. State Versus State

In St. Charles County, Missouri v. Wisconsin, the appellant, St. Charles County,
challenged the lower court’s holding that sovereign immunity barred its suit against
the State of Wisconsin for costs incurred in detaining a woman for violating her pro-
bation in Wisconsin.!'* The court recognized the holding in Katz but stated that the
“exception for bankruptcy cases is a narrow one.”''® The court held that, because the
case was not in the bankruptcy arena, the “narrow exception” did not apply.'!’

3. State Employment

In Toeller v. Wisconsin Department of Corrections, the plaintiff sued a state depart-
ment for wrongful termination, and the defendant made a motion to dismiss based on
sovereign immunity.'!® The district court denied the motion, and the state of Wisconsin
appealed.'” The appellate court held that Katz stands for the proposition that provi-
sions of the Constitution other than the Fourteenth Amendment “might also provide
a source of authority for Congress” to abrogate state sovereign immunity.'?* Despite
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its reliance on the holding in Katz, the Seventh Circuit held that there was no relevant
congressional grant of power abrogating state sovereign immunity in Toeller.'?!

In Risner v. Ohio Department of Rehabilitation and Correction, the plaintiff sued
his employer, a state actor, alleging discrimination because he was passed over for
a promotion due to his military involvement.'”? The defendant sought to dismiss on
sovereign immunity grounds.'? The plaintiff claimed that, much like the states’ waiv-
ers of sovereign immunity under the bankruptcy clause as described in Katz, the states
had waived their sovereign immunity under the war powers clauses of the Constitu-
tion.'”* The court rejected this argument, holding that the exception recognized in
Katz was a narrow one.'” The court stated that “the holding in Katz was made after
extensive review of the [bankruptcy] clause’s history, the reasons it was adopted, and
the legislation proposed and enacted under it immediately following ratification of the
Constitution.”'?® The court determined that the plaintiff had not made a similar show-
ing with regard to the War Powers Clauses of Article I of the Constitution.'?’

4. Challenges to State Laws

In Manning v. Mining & Minerals Division of the Energy, Minerals & Natural Re-
sources Department, a debtor challenged a state law requiring the debtor to submit
bonding and reclamation requirements in order to operate under the Takings Clause of
the Constitution.'?® The debtor claimed that the law was circular, as the debtor could not
determine bonding and reclamation requirements for its mining operation unless it was
allowed to operate.'” New Mexico’s brief cited Alden v. Maine'* for the proposition
that an individual may not sue an unconsenting state under a law passed by Congress
under its Article I powers, such as the Fair Labor Standards Act."*! The Supreme Court
of New Mexico distinguished Alden because just compensation stems from the Fifth
and Fourteenth Amendments, which are given different treatment than laws passed
under Article 1."*> The court stated: “Although sovereign immunity may shield states
from liability under certain Article I obligations created by Congress, the balance of
power shifts when ‘the obligation arises from the Constitution itself.”””!33 The court dis-
tinguished Katz, where Congress acted under the Bankruptcy Clause, which was not
applicable in the case at hand.'** However, the majority opinion made clear that the
question it addressed was not “whether Congress has abrogated States’ immunity” but
rather if Congress’s decision to subject states to such laws was within its power under
the Bankruptcy Clause."® The court continued: “Alden, therefore, lends encourage-
ment to the concept before us now that a right and a remedy textually rooted in the
Constitution supersedes or ‘trumps’ state constitutional sovereign immunity, although
Congressional remedies fashioned under the Commerce Clause powers of Article I,
Section 8 do not.”'* Therefore, the court held that sovereign immunity did not apply.'*’

D. The Applicability of Section 106(a) of the Bankruptcy Code to Federal
Issues

The applicability of section 106(a) of the Bankruptcy Code to the federal govern-
ment has also been addressed in the courts. Generally, “[t]he United States is immune
from suit except as it has consented to be sued.”'3® However, for the other sections of
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the Bankruptcy Code explicitly enumerated in section 106(a), Congress has explicitly
waived the federal government’s right to sovereign immunity.'*

In In re Supreme Beef Processors, Inc., the debtor filed for bankruptcy after a failed
inspection prompted a federal regulatory agency not to renew its contract to supply
food for schools.'* The debtor brought claims against the agency under the Federal
Tort Claims Act (FTCA).'*! The agency claimed that it was protected from such suit by
sovereign immunity.'* The court held that section 106 of the Bankruptcy Code gov-
erned this issue but not Katz, which covers only state and local governments, because
the agency in question was a federal agency. Although the Fifth Circuit eventually
decided the case on section 106(b) and (c) grounds, it first considered the implications
of section 106(a) of the Bankruptcy Code.'** The court observed that section 541 of
the Bankruptcy Code is not one of the enumerated sections under section 106(a), and
thus “property of the estate” remains subject to sovereign immunity.'* Hence, “[b]
ecause counterclaims or offset claims against governmental entities must be ‘property
of the estate,” they are not freestanding and divorced from the substantive limitations
that would be imposed outside of bankruptcy.”'#

In In re Szwyd, the U.S. federal government sought to collect on its tax claim, not
from the debtor’s valuable real estate but first from the proceeds of the sale of other
unrelated real estate.!*® The trustee claimed that, under the marshaling doctrine, the
government should be forced to look to the valuable real estate first.'*” The govern-
ment claimed that the doctrine of sovereign immunity protected it from the marshaling
doctrine.'® The court held that section 106 of the Bankruptcy Code clearly precludes
such a defense, stating: “Any suggestion that, notwithstanding the plain meaning of
the statute, Congress did not intend to waive sovereign immunity with respect to an
equitable and common law doctrine grounded in § 105(a) and to which the Trustee has
standing under § 544(a), despite the plain words of the statute abrogating sovereign
immunity with respect to both, is groundless.”'*’

In In re Rocor International, Inc., the IRS appealed a bankruptcy court decision
requiring the IRS to refund two quarterly tax credits to a Chapter 11 debtor and hold-
ing that the IRS could not setoff the refund against a larger, unpaid tax.!® The IRS
argued that sovereign immunity protected its right to setoff.>! The court held that sec-
tion 106(a) of the Bankruptcy Code specifically authorized bankruptcy courts to enter
orders against government units for a monetary recovery through a cross-reference to
section 542 of the Bankruptcy Code.'>

In In re King, a Chapter 13 debtor sued agents of the IRS for violating the auto-
matic stay and causing the debtor extreme emotional distress in their collection ef-
forts.'>* The IRS argued that the emotional distress claim should be dismissed because
of sovereign immunity."* The IRS relied on the case of In re Rivera Torres'® for the
proposition that emotional distress damages are not excluded from sovereign immu-
nity under section 106(a) of the Bankruptcy Code.'* The debtor claimed that Torres
did not apply because, in that case, emotional damages were not available against the
government under the court’s sanction powers of section 105(a) of the Bankruptcy
Code where, here, the debtor sought emotional distress damages pursuant to a viola-
tion of the automatic stay under section 362(k)(1) of the Bankruptcy Code.!s” The
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court stated: “Although the Plaintiffs are correct in pointing out that 7orres did not
specifically hold that emotional distress damages are not available against the govern-
ment in actions brought pursuant to § 362(k)(1), the language in 7orres compels such
a conclusion.”’*® The court further held that the government had not “definitely and
unequivocally” waived its sovereign immunity under the facts at hand and, therefore,
barred the emotional distress claim due to sovereign immunity.'>’

E. Future Considerations Facing the Court with Respect to Sovereign
Immunity

Upcoming cases are likely to refine the Supreme Court’s approach to the abroga-
tion of state sovereign immunity. If presented with a historical analysis similar to that
enunciated in the Katz opinion, the Supreme Court or a lower court may hold that
other areas of law specified in the Constitution properly abrogate sovereign immunity.
It is also possible that the Supreme Court will eventually address the constitutional-
ity of section 106(a) of the Bankruptcy Code directly. Until such time, the Supreme
Court and lower courts may continue to consider cases applying section 106(a) of the
Bankruptcy Code in a broader array of matters, thus clarifying the scope of ancillary
issues which fall within the ambit of section 106(a). The Court may also grant certio-
rari to cases in which its jurisprudence in Hood and Katz may be argued to apply in
areas of the law outside of bankruptcy. Furthermore, questions of sovereign immunity
in other cases may have collateral effect on section 106(a) and other sections of the
Bankruptcy Code.
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