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An Environmental Alert:

EPA Revises Guidance on Bona Fide
Prospective Purchaser Protection for
Tenants Under Federal Superfund Law
 

On December 5, 2012, the United States Environmental Protection
Agency (EPA) revised its enforcement guidance regarding when
tenants may be treated as bona fide prospective purchasers
(BFPPs). The revised guidance addresses lessees who were not
previously covered by the old guidance because the owner never
qualified as a BFPP and the tenant lacked "sufficient indicia of
ownership" to be considered an "owner." The new guidance applies
to all tenants regardless of the tenant's "indicia of ownership."

Bona Fide Prospective Purchasers

Under federal Superfund law, current owners and operators of
contaminated property generally are liable for the costs to clean up
the contamination. Prospective purchasers can avoid liability
associated with being a current owner of contaminated property by
meeting certain statutory criteria to qualify as a BFPP.

For the BFPP criteria, click here.

When Tenants May Be BFPPs

EPA has clarified that a tenant may be treated as a BFPP where:

the owner is a BFPP and the tenant does not impede the
performance of a response action or natural resource
restoration;
an owner has lost BFPP status through no fault of the tenant
and the tenant meets all the requirements for BFPP status
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with the exception of the all appropriate inquiry provision;
or
the tenant has conducted an all appropriate inquiry and
independently qualifies as a BFPP.

For BFPP Criteria as Applied to Tenants, click here.

EPA may still pursue tenants where:

the lease is designed to allow the landlord or tenant to
avoid liability;
the tenant is liable for reasons other than its status as a
tenant; or
the owner is not in compliance with state or federal
regulatory requirements or administrative or judicial orders
or decrees related to the leased property.

Parties entering into lease agreements for contaminated or
potentially contaminated property should seek legal counsel to
take full advantage of this new guidance.

For More Information

For further information as to your specific concerns, please contact
a member of Polsinelli Shughart's Environmental and Natural
Resources Group.
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ABOUT POLSINELLI SHUGHART:
 
 

With more than 600 attorneys, Polsinelli Shughart is a national law
firm and a recognized leader in the areas of health care, financial
services, real estate, life sciences and technology, energy and
business litigation. Serving corporate, institutional and individual
clients, our attorneys build enduring relationships by providing
practical, business-driven legal advice with a commitment to
helping clients achieve their objectives. The firm can be found
online at www.polsinelli.com. Polsinelli Shughart PC. In California,
Polsinelli Shughart LLP.
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To update your email preferences, please contact us at Interaction@polsinelli.com. To opt out of
these communications, click the unsubscribe link below.

Polsinelli Shughart provides this material for informational purposes only. The material provided
herein is general and is not intended to be legal advice. Nothing herein should be relied upon or
used without consulting a lawyer to consider your specific circumstances, possible changes to
applicable laws, rules and regulations and other legal issues. Receipt of this material does not
establish an attorney-client relationship.

Polsinelli Shughart is very proud of the results we obtain for our clients, but you should know that
past results do not guarantee future results; that every case is different and must be judged on its
own merits; and that the choice of a lawyer is an important decision and should not be based
solely upon advertisements.

Polsinelli Shughart PC. In California, Polsinelli Shughart LLP.

Polsinelli Shughart® is a registered trademark of Polsinelli Shughart PC.

Copyright © 2012 Polsinelli Shughart PC ®.
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