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10
UNITED STATES DISTRICT COURT

11

CENTRAL DISTRICT OF CALIFORNIA
12

13
WARNER BROS. RECORDS INC.,

14 ATLANTIC RECORDING
CORPORATION, ELEKTRA OMPLAINT FOR DIRECT,

CAt;V 08-00335DDPpi-

aX

15 ENTERTAINMENT GROUP INC., CONTRIBUTORY, AND
and RHINO ENTERTAINMENT VICARIOUS COPYRIGHT

16 COMPANY, INFRINGEMENT, INDUCEMENT
OF COPYRIGHT INFRINGEMENT,

17 Plaintiffs, MISAPPROPRIATION AND
UNFAIR COMPETITION

18 vs.
DEMAND FOR JURY TRIAL

19 SEEQPOD, INC.

20 Defendant.

21
This Court has original subject matter jurisdiction over all claims pursuant to

22
28 U.S.C. §§ 1331 and 1338(a), and supplemental jurisdiction over Plaintiffs'

23
claims arising under state law under 28 U.S.C. § 1367. Plaintiffs Warner Bros.

24
Records Inc., Atlantic Recording Corporation, Elektra Entertainment Group Inc.,

25
and Rhino Entertainment Company ("Plaintiffs") allege, on personal knowledge as

26
to themselves and on information and belief as to others, as follows:

27

28
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1 on the backs of the expropriated copyrighted works of Plaintiffs and other content

2 owners.

3 3. SeeqPod's liability is clear. SeeqPod directly infringes Plaintiffs'

4 copyrighted works, including by making on-demand and unauthorized digital

5 public performances of those works. SeeqPod secondarily infringes Plaintiffs'

6 copyrights under the well-established doctrines of contributory, vicarious and

7 inducement liability. SeeqPod deliberately facilitates the rampant infringement of

8 Plaintifs' works by its large and rapidly expanding user base and the unlawful

9 pirate sites whose links SeeqPod solicits and serves up to those users. With full

10 knowledge of the infringing conduct taking place through its site, SeeqPod makes a

11 direct and material contribution to infringing conduct, and it deliberately refrains

12 from taking simple measures to prevent furher damage to Plaintiffs' copyrighted

13 works. And SeeqPod derives fnancial beneft from the mass infringement of

14 others' acts of infringement while declining to exercise SeegPod's right and ability

15 to stop or limit that infringement. Plaintiffs bring this lawsuit to stop the violation

16 of Plaintiffs' copyrights and SeegPod's unlawful business activity.

17 JURISDICTION AND VENUE

18 4. This is a civil action seeking damages and injunctive relief for

19 copyright infringement under the Copyright Act, 17 U.S.C. § 101 et seq.

20 5. The Court has original subject matter jurisdiction over all claims

21 pursuant to 28 U.S.C. §§ 1331 and 1338(a). This Court also has supplemental

22 jurisdiction over Plaintiffs' claims arising under state law under 28 U.S.C. § 1367,

23 as those claims form part of the same case or controversy.

24 6. This Court has personal jurisdiction over SeeqPod in that, among other

25 things, SeeqPod does business in this District, and Plaintiffs do business in and are

26 suffering harm in this District.

27 7. Venue is proper in this District pursuant to 28 U.S.C. § 1391(b) and
28

11

(c).

COMPLAINT FOR DIRECT, CONTRIBUTORY, AND3 VICARIOUS COPYRIGHT INFRINGEMENT, ETC.;
DEMAND FOR JURY TRIAL

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=2ba4b00d-848b-4622-8937-ae428311c959



1 THE PARTIES

2 8. Plaintiff Warner Bros. Records Inc. ("WBR") is a Delaware

3 corporation with its principal place of business in Burbank, California. WBR is in

4 the business of, among other things, the distribution and sale of recorded music in

5 the form of compact discs, DVDs, digital streaming, digital downloads, and other

6 audio and audio-visual works. WBR has released albums from such prominent

7 recording artists as Madonna, Linkin Park, Eric Clapton, Cher, Red Hot Chili

8 Peppers, Fleetwood Mac, Tom Petty, Neil Young and Green Day. WBR is the

9 owner of exclusive rights under copyright for numerous sound recordings and

10 audio-visual works.

11 9. Plaintiff Atlantic Recording Corporation ("Atlantic") is a Delaware

12 corporation with its principal place of business in New York, New York. Atlantic

13 is in the business of, among other things, the distribution and sale of recorded music

14 in the form of compact discs, DVDs, digital streaming, digital downloads, and other

15 audio and audio-visual works. Atlantic has released albums from such prominent

16 recording artists as Jewel, Genesis and Led Zeppelin. Atlantic is the copyright

17 owner of exclusive rights under copyright for numerous sound recordings and

18 audio-visual works.

19 10. Plaintiff Elektra Entertainment Group Inc. ("Elektra") is a Delaware

20 corporation with its principal place of business in New York, New York. Elektra is

21 in the business of, among other things, the distribution and sale of recorded music

22 in the form of compact discs, DVDs, digital streaming, digital downloads, and other

23 audio and audio-visual works. Elektra has released albums from such prominent

24 recording artists as Missy Elliot, Emmylou Harris and The Cure. Elektra is the

25 copyright owner of exclusive rights under copyright for numerous sound recordings

26 and audio-visual works.

27 1
1 .

Plaintiff Rhino Entertainment Company ("Rhino") is a Delaware

28 corporation with its principal place of business in Burbank, California. Rhino is in
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I the business of, among other things, the distribution and sale of recorded music in

2 the form of compact discs, DVDs, digital streaming, digital downloads, and other

3 audio and audio-visual works. Rhino is the copyright owner of exclusive rights

4 under copyright for numerous sound recordings and audio-visual works, including

5 works from such prominent recording artists as Chicago and Curtis Mayfeld.

6 12. Plaintiffs have obtained Certifcates of Copyright Registration from

7 the Register of Copyrights for their works. Attached hereto as Exhibit A is a non-

8 exhaustive, exemplary list of Plaintiffs' federally copyrighted works that SeeqPod

9 has infringed by the acts complained of herein, identifying the Certifcates of

10 Copyright Registration from the Register of Copyrights for works protected by

11 federal copyright.

12 13. Plaintiffs also have entered into various agreements by which they

13 obtained the common-law copyright rights in sound recordings embodying certain

14 musical works that were initially "fxed" prior to February 15, 1972 and for which

15 Plaintiffs possess exclusive exploitation rights under state common law ("Pre-1972

16 Recordings"). Attached hereto as Exhibit B is a non-exhaustive, exemplary list of

17 Plaintiffs' Pre-1972 Recordings that are the subject of Plaintiffs' state-law claims

18 against SeeqPod.

19 14. Attached hereto as Exhibit C is a non-exhaustive, exemplary collection

20 of screenshots of search results from SeeqPod, reflecting multiple infringements by

21 and through SeeqPod of just some of the works that are the subject of this action.

22 15. Defendant SeeqPod is a Delaware corporation with its principal place

23 of business in Emeryville, California. SeeqPod was founded by Kasia Franks, Raf

24 Podowski, and Shekhar Lodha in 2005 and claims to be fnanced by an undisclosed

25 group of "angel" investors.2 By deliberately underwriting an enterprise whose

26

227 littp://home.husinesswire.com/portal/site/goo le/index.jsp?ndmViewld=news view
&newsld=2007072500539I &n.ewsLang-en (ast visited January 11, 2008).28

COMPLAINT FOR DIRECT, CONTRIBUTORY, AND-5- VICARIOUS COPYRIGHT INFRINGEMENT, ETC.;
DEMAND FOR JURY TRIAL

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=2ba4b00d-848b-4622-8937-ae428311c959



Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=2ba4b00d-848b-4622-8937-ae428311c959



1 to publicly perform them by means of digital audio transmissions. 17 U.S.C.

2 §§ 106(1)-(6). SeeqPod and its users have not received any authorization,

3 permission or consent to use the copyrighted works at issue in this lawsuit.

4 19. Plaintiffs have entered into legitimate contractual arrangements with

5 digital music services permitting the authorized digital streaming performance of

6 their copyrighted works. For example, Plaintiffs' affliate, Warner Music Inc.,

7 recently entered into an agreement with the online community website imeem.com

8 to stream Plaintiffs' copyrighted music through imeem's site.3

9 SeeqPod.com

10 20. SeeqPod operates a web site located on the Internet at

11 http://www.seeqpod.com. SeeqPod's service formally was launched in or around

12 May 2007.

13 21. While SeeqPod likes to describe itself as a search engine, SeeqPod in

14 fact targets a particular type of content-music-that SeeqPod knows is

15 overwhelmingly copyrighted and posted without authorization from copyright

16 owners, including Plaintiffs. SeeqPod expressly promotes itself as the "no cost"

17 "home for playable search results."4 SeegPod's homepage provides users with

18 three options. They can "Search" for works by typing in the artist name, song

19 name, album name, or other identifable criteria. Users also can "Discover" works,

20 by asking SeeqPod to "search[] for music recommendations by looking at the

21 context in which the song is found and turning up related songs as results."' This

22 advanced tool allows users to find works by artists that are similar to those that they

23 already like. Further, users can directly click on popular music titles provided by

24 SeegPod's "PodCrawler" technology, which returns a rolling list of works,

25 3http://www..informationweek..com/news/showArticle. j html.?article.ID=20 1001085
26 (last visited January 11, 2008).

4 http://ww-w.seeqpod.co.m/fi-equently_asked_questions.php (last visited January 11,
27 2008) (emphasis added).

28 5 http://www.seeqpod.com/blog/ (last visited January 11, 2008).
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1 including copyrighted content, that SeeqPod fnds. The following screenshot is an

2 example of this rolling list of artists, which contains copyrighted content by the

3 group Van Halen released by Plaintiff WBR:

4

5

6

7

8

9 P ,yable Burch results the PodCrawler just founds.,

10

11 Andreas Horlacher www.horli,de - horli goes Ankara
ht.tp://yooitc. horl1.tCz/M-isiklho6-goes-Ankara.rnp3

12
Van Halen-jump

13 hi pa'i ??r?t .art iae.d; a 1irju?nloaa1,'dicti?nara?ake/i?ars_Hfn jur

All Gunz Blazing14
htt?s,ri ,t ;?, fi•-den.c?; s,'flies!2uO7I',° .??1 5 g7EI AIE° :JG?jnL°;

615

16 22. SeeqPod states that it "crawl [s] the entire world wide multilingual

17 deep web in the vertical space of entertainment for the purpose of new kinds of

18 playable search, discovery, recommendation and social experiences."7 One media

19 publication reported that SeeqPod has access to "millions" of audio fles, and said

20 that it had "challenged SeeqPod with some pretty obscure titles, and came away

21 listening to just what we were looking for.i8 SeeqPod also has created a "Did you

22 mean" feature which allows users to search for the names of recording artists based

23 upon popular misspellings. For example, for the band Depeche Mode, which has

24 released and continues to release numerous copyrighted works on Plaintiffs' labels,

25

26 6 http://www.seeqpod.com/ (last visited January 16, 2008).
7http://www.seeqpod.com/frequent].y__asked_questions.php (last visited January 11,

27 2008).

28 8 littp://www.iphonel'aq.org/archives/971 82 (last visited January 11, 2008).
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1 SeeqPod states: "Hey, we all know how to spell `Depeche Mode.' But rest assured,

2 if you type in `Depesh Mode' you'll still have access to over 650 related tracks and

3 will be afforded the fun of clicking on any of the other `Did you mean' suggestions

4 ."9 SeeqPod employs no filtering technology to screen out search terms seeking

5 the copyrighted works of Plaintiffs or other copyright holders.

6 23. SeeqPod does not just scour the web for copyrighted music. SeeqPod

7 also performs the works whose location is revealed through SeegPod's seach. With

8 the simple click of a computer mouse, users can have SeeqPod play the song they

9 were searching for-at "no cost" over their computers or mobile devices.

10 24. SeeqPod also encourages and facilitates its users' creation of "personal

11 playlists," as well as the librarying of those playlists for repeated, free and

12 unauthorized future listening.10 A sample playlist, constructed of just a handful of

13 Plaintiffs' copyrighted works available through SeeqPod, looks like the following:

14

15

16

17

18

19

20

21

22

23

24

25

26
9 http://www.seeqpod.col-n/blog/ (last visited January 14, 2008).

27
10 http://www.seeqpod.com/frequently__asked,_questions-php (last visited January

28 11, 2008).
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1

2

3

4

5

6
UiAeite

7 Save Save As New Playlist Share ' Embed i

8 Red Hot Chilli Peppers - Under The Bridge
h!tp;r?r ??n7'Ul?f ?,fl'C Y..frtf]L: IGUe?? 40Hut'/ 2fjChiIIi 6'0Peppers'/ 20-%:

9 Madonna - Like a Prayer / Madonna
http:// ak!,1337free.fr/r4p3/Ne4s s20!/14adonna%20-01o20Like fn20a%20Pra

10
Green Day Time of your life

11 http /,/rrlchnioni.free,fr/kenrry/musicr/Green%20Da3r''°20-%20Good?4,20Ridc

Led Zeppelin - Black Dog
12 htp;i%va ?ta,irsephthang,cur;,/in'iaga e.6 -eFeeiin/Lad°o?i?Leppelin'%20-°'c20

13 Eric Clapton - Eric Clapton - Wonderful tonight
hliy;//desiu i.apiu5netlVa;entkn?/upoads/sounds/EricCIapton-Wonder(uIto nit

14 a The Cure - The Love Cats
f,ltp;r!vVFata,swaprnYep,net/iist;zntu '?gsonq:'zorri' ;ujo/ he%2QCure%2O-%2G

15

16 25. Individual sound recordings and playlists also are available for online

17 digital streaming to everyone with whom the user shares the content or views a

18 website where the user has embedded the content. SeeqPod urges its users to share

19 individual sound recordings and playlists "with friends by emailing a link to the

20 playlist or embedding a player and playlist in a web page ... ."1I SeegPod's

21 embedding feature allows users to create links to content provided through SeeqPod

22 on other websites, such as popular social networking sites like MySpace or

23 Facebook. Using unauthorized content as the bait, SeeqPod uses the embedding

24 feature to lure even more users to SeeqPod from the massive user bases of social-

25 networking sites. A single Facebook user can bring his or her entire network of

26 friends onto SeeqPod simply by embedding a SeeqPod playlist into his or her

27
II

28 Id.
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1 Facebook profile. The "embed" feature is just one more example of the way that

2 SeeqPod uses copyrighted content to propagate the viral growth of its user base.

3 26. In addition to searching the Internet for requested music, SeeqPod

4 expressly invites its users to "submit URLs to SeeqPod to be crawled and indexed"

5 as "new content becomes available on the web." 12 Websites submitted "will appear

6 visible, searchable, mashable and playable to the Universe ... ."13 SeeqPod does

7 not filter or otherwise screen the submitted URLs for copyrighted content, just as

8 SeeqPod deliberately refrains from fltering copyrighted content that its web

9 crawling search engine recovers. SeeqPod refrains from such fltering because it

10 knows that screening out unauthorized copyrighted content would dramatically

11 decrease the content that SeeqPod uses for free and undermine SeegPod's

12 illegitimate business model.

13 27. SeeqPod also has released what it calls "widgets" for mobile devices,

14 stating in a recent press release that "Millions of Songs" are "Now Accessible Over

15 Any Network, Via Mobile Devices."14 SeeqPod claims that this "widget"

16 technology "allows users to instantly ... search for, discover and play music from

17 the Internet" on a variety of popular mobile devices, including the iPhone.15 Users

18 can "access and share playlists on the spot within most any social network." 16 As

19 one reviewer described the SeeqPod mobile device technology, "you can search for

20 any artist and play their songs within seconds, for free."' 7 SeeqPod also provides

21

22
121d.

23
13 littp://www.seegpod.co.rn/galactic_upl.oad.php (last visited January 17, 2008).

24 14

h.ttp://home.businesswire.com/portal/si.te/goo 7.le/index.jsp?ndmViewld =news view
25 &news]d=20070725005391&newsLang=en (last visited January 11, 2008).

15
I

d. (emphasis added).26
16 Id.

27 17

http://blog.wit-ed.com/music/2007/07/play-mp3-blog-m.hi:ml (last visited January
28 11, 2008).
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1 video demonstrations of how to obtain instant streaming of any requested sound

2 recording or video over the iPhone and other devices.'8

3 28. SeeqPod not only allows users to listen to, save, and share copyrighted

4 content whenever they want, but it also facilitates the unauthorized uploading and

5 downloading of copyrighted works. In its search results, SeeqPod provides users

6 with the precise Internet address where SeeqPod's users can fnd and download

7 unauthorized copies of copyrighted sound recordings. A typical example, featuring

8 one of Plaintiffs' copyrighted works, appears as follows:

9 Madonna - Cherish 19

10 http://web.tiseali.it/ytnisovlvrp/Madonna-Cherish.mp3

11

12 29. SeeqPod flaunts and promotes the fact that it is a site for fnding and

13 playing copyrighted music for free. Just within the past month, SeeqPod issued a

14 press release that touted the top 100 search terms used on SeeqPod in 2007. Kasian

15 Franks, SeegPod's CEO and co-founder, explained that SeeqPod released the list

16 because "we thought it would be fun to release the terms that have been most

17 sought afer. ,20 Not surprisingly, what is "sought after" on SeeqPod is music by

18 popular recording artists that is overwhelmingly copyrighted.21 Nearly one out of

19 every four artists on SeegPod's "top 100" is an artist whose sound recordings are

20 owned by Plaintiffs. For example, the popular recording group Linkin Park, whose

21 works have been released by Plaintiff WBR, appears at number two on the list-

22 just behind The Beatles. The fact that SeeqPod's "top 100" list is comprised of

23 popular recording artists provides further evidence of what is obvious: that

24
I8 h.ttp://www.seeqpod.com/news 2007.09.19.htrnl (last visited January 11, 2008).

25 19 http://www.seegpod.com/music/ (last visited January 11, 2008).
26 20

http://www.busiriesswire.corn/poral/site/goo 71.e/index.jsp?ndmViewld =news view
27 &newsId=20071220005576&newsLang=en (last visited January 11, 2008).

28
21 llttp://wuwv.seegpod.com/blog/ (last visited January 11, 2008).
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SeeqPod is a site that is designed, operated and used for the free and unauthorized

2 use of copyrighted music.

3 30. Unsurprisingly, SeeqPod's users emphatically have expressed their

4 enthusiasm for the free copyrighted music available on SeeqPod. For example, in

5 SeeqPod's user feedback section, one user stated: "You ROCK!!!!! This is the

6 best music site on the web. I ABSOLUTELY LOVE IT. The fact that I can search

7 for any song or artist and hear the music instantly (for the most part) is great. The

8 coup de grace is the fact that you can create a playlist, WHEHEW! ! ! I hope for

9 your sake you are the next GOOGLE!"22 Similarly, another user said: "Music isn't

10 a hassle to find anymore. Instead, it fnds me with blue font and a play button.

11 You guys are awesome. I need to find out the algorithms you use ... ."23

12 31. SeeqPod is hardly indifferent to the rampant infringement taking place

13 through its site. On the contrary, SeeqPod is building a business based on mass

14 infringement, because that infringement fuels a growing user base. On the Internet,

15 a larger user base translates into higher potential advertising revenue and increased

16 capitalization for investors anxious to maximize the returns of a growing user base.

17 SeeqPod states on its site that it uses personal information collected from registered

18 users to "customize the advertising" they "see" and to "display[] targeted

19
advertisements."24

20 32. SeegPod's CEO and co-founder Kasian Franks has made it clear that

21 SeeqPod intends to expand its revenues by attracting more and more users to the

22 site through the enticement of free copyrighted music. In a recent article, he stated

23 that "music is the best way to get user adoption and for Seeqpod to garner the ad

24 revenue associated with a successful search engine."25 Franks further stated that

25 22
http://www.seegpod.com/user__feedback.php (last visited January 11, 2008).

26
23

Id. (ellipses in original).
24

http://www.seegpod.coin/privacy.htmI (last visited January 11, 2008).27
25
J

ango and Seeqpod Hope to Monetize Music,
28 litt.p://gigaoin.com/2008/01/09/jango-an.d-seegpod-hope--to-monetize-music/ (last
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1 35. SeeqPod engages in direct copyright infringement, including by

2 violating Plaintiffs' exclusive right to publicly perform their works by means of

3 digital audio transmissions. SeegPod's "Playable Search" technology locates,

4 aggregates, and plays on-demand digital streams of vast numbers of copyrighted

5 works. As one article aptly described SeeqPod, it provides "Millions of Songs on

6 your iPhone for free... SeeqPod gives you immediate, playable access to

7 countless songs from across the internet... . Now you've got them, except for

8 free."29 SeeqPod exacerbates its massive direct infringement of Plaintifs' public

9 performance rights by encouraging its users to save playlists of sound recordings, to

10 have SeeqPod repeatedly play those playlists, and to have users email and embed

11 those playlists in other websites, such as MySpace or Facebook, in the hopes of

12 drawing additional users from those sites who will use SeeqPod in the same way

13 and thereby fuel SeegPod's viral growth.

14 36. SeeqPod also deliberately induces and facilitates the rampant

15 infringement of copyrighted works by its large and rapidly expanding user base. It

16 provides users with the means to locate, aggregate, play, and distribute its

17 "playable" search results. SeeqPod is not simply aware of how its service is being

18 used, but is actively promoting it as a free, interactive on-demand service. Among

19 other things, SeeqPod provides video demonstrations showing users how to use the

20 site to obtain instant streaming of any requested work over their iPhone or other

21 mobile device. Further, SeeqPod actively solicits users to submit links to sites that

22 host unauthorized copies of copyrighted music, and SeeqPod serves those links to

23 other users. Moreover, SeeqPod provides users with the means to download

24 unauthorized copies of copyrighted works to their computers or mobile devices by

25 giving them the Internet source location of the digital music fles behind its

26 "playable" search results. In an article entitled "SeeqPod is a Google for illegal

27
29

28 http://www.iphonefaq.org/archives/97182 (last visited January 11, 2008).
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1 music?," the author describes how SeeqPod provides the Internet location for each

2 "playable" search result, how the user can download the file based upon this

3 location, and "how easy" SeeqPod makes it "to get music for which you would

4
otherwise have to pay."30

5 37. SeeqPod knows full well the substantial infringement occurring

6 through its website. It explicitly invites users to "search for and discover artists and

7 songs,"31 content that SeeqPod knows is copyrighted. SeeqPod admits that the

8 music sites it links to may contain copyrighted content, stating that "[m]aterial

9 available on or through other web sites may be protected by copyright and the

10 intellectual property laws of the United States and/or other countries."32 Even a

11 cursory review of SeeqPod's website demonstrates massive infringement of

12 Plaintiffs' copyrighted works. SeeqPod also has knowledge of the mass

13 infringement of copyright taking place through its system from notifcations

14 SeeqPod has received from copyright holders or their representatives, including the

15 Recording Industry Association of America ("RIAA"). The RIAA has notifed

16 SeeqPod of the infringement of thousands of copyrighted works, including

17 Plaintiffs', by and through the SeeqPod system.

18 38. In its public statements, SeeqPod adopts a "head in the sand" approach

19 to the massive copyright infringement taking place on its site. SeeqPod states that

20 as a purportedly simple "search engine" it should be "shield[ed]" from "liability"

21 because it does no more than "search[] and display[] search results." 33 As

22 discussed above, however, SeeqPod, is no simple "search engine." SeeqPod is

23 what it appears to be from the frst instant that a user encounters its site: an

24 30 http://tech-buzz.net/2007/10/21 /seeqpod-is-a-google-for-illegal-music/ (last
visited January 11, 2008).

25 31

http://www.seeqpod.com/frequently_asked_questions.php (last visited January
11, 2008).26
32

http://w-vvw.seegpod.com/copyright.php (last visited January 11, 2008).
27 33

http://www.seegpod.com/frequently_asked_questions.php (last visited January
28 11, 2008).
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1 unlawful music service that directly engages in, encourages, and facilitates the mass

2 infringement of Plaintiffs' and other intellectual property owners' copyrighted

3 works. This is well known to SeeqPod. Co-founder and CEO Kasian Franks aptly

4 described SeeqPod's own business dynamic, stating, "[m]usic is a superb strategic

5 platform for rolling out services and promotion," and "consumers don't care about

6 the search engine . . . ."
34

7 39. SeeqPod receives a direct and substantial fnancial beneft from the

8 infringing activity occurring on its website. An increased user base for SeeqPod,

9 drawn by the lure of free music, translates into higher potential future advertising

10 revenue and corporate valuation, all inuring to the beneft of the company, its

11 owners and its "angel" investors.

12 40. SeeqPod has the right and ability to supervise and to limit the

13 infringing content that occurs through its site. SeeqPod expressly reserves the right

14 "to disable and/or terminate the accounts of users who may infringe or repeatedly

15 infringe the copyrights or other intellectual property rights of SeeqPod and/or

16 others."35 SeeqPod also expressly retains the right in its "sole discretion to pre-

17 screen, refuse, or [re]move any Content that is available via the Service. Without

18 limiting the foregoing, SeeqPod and its designees shall have the right to remove any

19
Content that violates the [Terms of Service] or is otherwise objectionable."36

20 SeeqPod further states that it is its policy, "in appropriate circumstances and at its

21 discretion, to disable and/or terminate the accounts of users who may infringe or

22 repeatedly infringe the copyrights or other intellectual property rights of SeeqPod

23 and/or others."37

24
34 Jango and Seegpod Hope to Monetize Music,

25 http:// 7i 7aoin.com/2008/01 /09/j ango-and-seegpod-hope-to-monetize-music/ (last
visited January 11, 2008).

26 35 http://www.seeqpod.com/copyright.php (last visited January 11, 2008).
27

36
http://www.seegpod.com/terms_ofservice.php (last visited January 11, 2008).

28 37 http://www.seeqpod.com/copyriglt.php (last visited January 11, 2008).
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1 41. SeeqPod, however, has made no effort to implement any copyright

2 protection or screening technologies to stop or limit the rampant infinging conduct

3 occurring on the site. It has not undertaken any measures-such as the simple task

4 of filtering out the names of copyrighted works by popular recording artists in

5 users' search criteria-that would reduce the damage to Plaintiffs' copyrights. On

6 the contrary, as demonstrated most recently by SeeqPod's "top 100" list, SeeqPod

7 flaunts its indifference to taking any measures that would reduce the harm to

8 Plaintiffs.

9 CLAIMS FOR RELIEF

10 FIRST CLAIM

11 (Direct Copyright Infringement)

12 42. Plaintiffs incorporate herein by reference each and every averment

13 contained in paragraphs 1 through 41 inclusive.

14 43. Through its conduct averred herein, SeeqPod has infringed Plaintiffs'

15 copyrights in their works, including by publicly performing audio works

16 embodying the copyrighted material (including by means of digital audio

17 transmissions) without authorization in violation of Sections 106 et seq. and Section

18 501 of the Copyright Act. 17 U.S.C. §§ 106 et seq., and 501.

19 44. Each infringement by SeeqPod of Plaintiffs' copyrighted works

20 constitutes a separate and distinct act of infringement.

21 45. SeegPod's acts of infringement were willful, in disregard of and with

22 indiference to the rights of Plaintiffs.

23 46. As a direct and proximate result of the infringements by SeeqPod,

24 Plaintiffs are entitled to damages and SeeqPod's profts in amounts to be proven at

25 trial which are not currently ascertainable.

26 47. Alternatively, Plaintiffs are entitled to the maximum statutory damages

27 in the amount of $150,000 with respect to each work infringed, or for such other

28 amounts as may be proper under 17 U.S.C. § 504.
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1 48. Plaintiffs further are entitled to recover their attorneys' fees and full

2 costs pursuant to 17 U.S.C. § 505.

3 49. As a direct and proximate result of the foregoing acts and conduct,

4 Plaintiffs have sustained and will continue to sustain substantial, immediate and

5 irreparable injury, for which there is no adequate remedy at law. Unless enjoined

6 and restrained by this Court, SeeqPod will continue to infringe Plaintiffs' rights in

7 their copyrighted works. Plaintiffs are entitled to preliminary and permanent

8 injunctive relief.

9 SECOND CLAIM

10 (Contributory Copyright Infringement)

11 50. Plaintifs incorporate herein by reference each and every averment

12 contained in paragraphs 1 through 41, inclusive.

13 51. SeeqPod knowingly and systematically has materially contributed to,

14 intentionally induced, and/or caused its users to infringe Plaintiffs' copyrights in

15 their works, including by materially contributing to, intentionally inducing, and/or

16 causing unauthorized reproductions, distributions, and public performances of

17 audio works embodying the copyrighted material (including by means of digital

18 audio transmissions) without authorization in violation of Sections 106 et seq. and

19 Section 501 of the Copyright Act. 17 U.S.C. §§ 106 et seq., and 501.

20 Notwithstanding such knowledge, SeeqPod has failed to take simple measures,

21 readily available to SeeqPod, that could prevent further damage to Plaintiffs'

22 copyrighted works.

23 52. Each infringement by SeeqPod of Plaintiffs' copyrighted works

24 constitutes a separate and distinct act of infringement.

25 53. SeeqPod's acts of infringement were willful, in disregard of and with

26 indifference to the rights of Plaintiffs.

27

28
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1 54. As a direct and proximate result of the infringements by SeeqPod,

2 Plaintifs are entitled to damages and SeegPod's profts in amounts to be proven at

3 trial which are not currently ascertainable.

4 55. Alternatively, Plaintiffs are entitled to the maximum statutory damages

5 in the amount of $150,000 with respect to each work infringed, or for such other

6 amounts as may be proper under 17 U.S.C. § 504.

7 56. Plaintiffs further are entitled to recover their attorneys' fees and full

8 costs pursuant to 17 U.S.C. § 505.

9 57. As a direct and proximate result of the foregoing acts and conduct,

10 Plaintiffs have sustained and will continue to sustain substantial, immediate and

11 irreparable injury, for which there is no adequate remedy at law. Unless enjoined

12 and restrained by this Court, SeeqPod will continue to infringe Plaintifs' rights in

13 their copyrighted works. Plaintiffs are entitled to preliminary and permanent

14 injunctive relief.

15 THIRD CLAIM

16 (Vicarious Copyright Infringement)

17 58. Plaintiffs incorporate herein by reference each and every averment

18 contained in paragraphs 1 through 41, inclusive.

19 59. SeeqPod has the right and ability to supervise and/or control the

20 infringing conduct of its users. SeeqPod has refused to exercise such supervision

21 and control to the extent required by law. As a direct and proximate result of such

22 refusal, SeegPod's users have infringed Plaintiffs' copyrights, including by

23 reproducing, distributing, and publicly performing audio works embodying the

24 copyrighted material (including by means of digital audio transmissions) without

25 authorization in violation of Sections 106 et seq. and Section 501 of the Copyright

26 Act. 17 U.S.C. §§ 106 et seq., and 501. SeeqPod derives a direct fnancial benefit,

27 including but not limited to from advertising revenue from the increased traffc to

28 its website, and from the increase in the value of SeeqPod, that fows directly from
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1 the draw of unauthorized music fles illegally copied, distributed and publicly

2 performed using its service in violation of Plaintiffs' copyrights.

3 60. Each infringement by SeeqPod of Plaintiffs' copyrighted works

4 constitutes a separate and distinct act of infringement.

5 61. SeegPod's acts of infringement were willful, in disregard of and with

6 indifference to the rights of Plaintiffs.

7 62. As a direct and proximate result of the infringements by SeeqPod,

8 Plaintiffs are entitled to damages and SeegPod's profts in amounts to be proven at

9 trial which are not currently ascertainable.

10 63. Alternatively, Plaintiffs are entitled to the maximum statutory damages

11 in the amount of $150,000 with respect to each work infringed, or for such other

12 amounts as may be proper under 17 U.S.C. § 504.

13 64. Plaintiffs further are entitled to recover their attorneys' fees and full

14 costs pursuant to 17 U.S.C. § 505.

15 65. As a direct and proximate result of the foregoing acts and conduct,

16 Plaintiffs have sustained and will continue to sustain substantial, immediate and

17 irreparable injury, for which there is no adequate remedy at law. Unless enjoined

18 and restrained by this Court, SeeqPod will continue to infringe Plaintiffs' rights in

19 their copyrighted works. Plaintiffs are entitled to preliminary and permanent

20 injunctive relief.

21 FOURTH CLAIM

22 (Inducing Copyright Infringement)

23 66. Plaintiffs incorporate herein by reference each and every averment

24 contained in paragraphs 1 through 41, inclusive.

25 67. Through its conduct averred herein, SeeqPod has infringed Plaintiffs'

26 copyrights by inducing SeegPod's users to reproduce, distribute, and/or publicly

27 perform audio works embodying the copyrighted material (including by means of

28
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1 digital audio transmissions) without authorization in violation of Sections 106 et

2 seq. and Section 501 of the Copyright Act. 17 U.S.C. §§ 106 et seq., and 501.

3 68. Each infringement by SeeqPod of Plaintiffs' copyrighted works

4 constitutes a separate and distinct act of infringement.

5 69. SeeqPod's acts of infringement were willful, in disregard of and with

6 indifference to the rights of Plaintiffs.

7 70. As a direct and proximate result of the infringements by SeeqPod,

8 Plaintiffs are entitled to damages and SeegPod's profts in amounts to be proven at

9 trial which are not currently ascertainable.

10 71. Alternatively, Plaintiffs are entitled to the maximum statutory damages

11 in the amount of $150,000 with respect to each work infringed, or for such other

12 amounts as may be proper under 17 U.S.C. § 504.

13 72. Plaintiffs further are entitled to recover their attorneys' fees and full

14 costs pursuant to 17 U.S.C. § 505.

15 73. As a direct and proximate result of the foregoing acts and conduct,

16 Plaintiffs have sustained and will continue to sustain substantial, immediate and

17 irreparable injury, for which there is no adequate remedy at law. Unless enjoined

18 and restrained by this Court, SeeqPod will continue to infringe Plaintiffs' rights in

19 their copyrighted works. Plaintiffs are entitled to preliminary and permanent

20 injunctive relief

21 FIFTH CLAIM

22 (Statutory and Common Law Misappropriation)

23 74. Plaintiffs incorporate herein by reference each and every averment

24 contained in paragraphs 1 through 41, inclusive.

25 75. Plaintiffs possess exclusive ownership interests in and to the Pre-1972

26 Recordings under applicable statutory and common law.

27 76. Through its conduct, SeeqPod has violated Plaintiffs' exclusive

28 ownership interest in and to the Pre-1972 Recordings.
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1 82. The acts and conduct of SeeqPod constitute an appropriation and

2 invasion of the property rights of Plaintiffs in and to the Pre-1972 Recordings, and

3 constitute unfair competition under applicable statutory and common law.

4 83. As a direct and proximate result of SeegPod's conduct, Plaintiffs are

5 further entitled to recover all proceeds and other compensation received or to be

6 received by Defendants arising from the infringements of Pre-1972 Recordings.

7 Plaintifs request the Court to order SeeqPod to render an accounting to ascertain

8 the amount of such profits and compensation.

9 84. As a direct and proximate result of SeegPod's unfair competition,

10 Plaintiffs have been damaged, and SeeqPod unjustly enriched, in an amount to be

11 proven at trial for which damages and/or restitution and disgorgement is

12 appropriate. Such damages and/or restitution and disgorgement should include a

13 declaration by this Court that SeeqPod is a constructive trustee for the beneft of

14 Plaintifs, and an order that SeeqPod convey to Plaintiffs all the gross receipts

15 received or to be received that are attributable to infringement of Pre-1972

16 Recordings.

17 85. Through its conduct, SeeqPod is guilty of oppression, fraud or malice.

18 Plaintiffs, in addition to their actual damages, are by reason thereof entitled to

19 recover exemplary and punitive damages against SeeqPod.

20 86. As a direct and proximate result of the foregoing acts and conduct,

21 Plaintiffs have sustained and will continue to sustain substantial, immediate and

22 irreparable injury, for which there is no adequate remedy at law. Unless enjoined

23 and restrained by this Court, SeeqPod will continue to infringe Plaintiffs' rights in

24 their Pre-1972 Recordings. Plaintiffs are entitled to preliminary and permanent

25 injunctive relief.

26 PRAYER FOR RELIEF

27 WHEREFORE, Plaintiffs pray for judgment against SeeqPod as

28 II follows:
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1 1. For Plaintiffs' damages and SeegPod's profts in such amount as may

2 be found; alternatively, for maximum statutory damages in the amount of $150,000

3 with respect to each copyrighted work infringed either directly or indirectly, or for

4 such other amounts as may be proper pursuant to 17 U.S.C. § 504(c).

5 2. For preliminary and permanent injunctions enjoining SeeqPod, and all

6 persons acting in concert or participation with SeeqPod, from: (a) directly or

7 indirectly reproducing, distributing, publicly performing, or otherwise infringing in

8 any manner on Plaintiffs' copyrighted works, whether now in existence or

9 hereinafter created, or on Plaintiffs' Pre-1972 Recordings; (b) causing, contributing

10 to, inducing, enabling, facilitating, or participating in the infringement of any of

11 Plaintiffs' copyrighted works or Pre-1972 Recordings; and (c) from displaying their

12 mark and/or logo in connection with the dissemination of unauthorized copies of

13 Plaintiffs' copyrighted works or Pre-1972 Recordings.

14 3. For restitution of SeeqPod's unlawful proceeds.

15 4. For an accounting and the imposition of a constructive trust.

16 5. For punitive and exemplary damages, as authorized for Plaintiffs' state

17 law claims, in such amount as may be awarded at trial.

18 6. For prejudgment interest according to law.

19 7. For Plaintiffs' attorneys' fees and full costs incurred in this action.

20

21

22

23

24

25

26

27

28
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1 8. For such other and further relief as the Court may deem just and

2 proper.

3 DATED: January 18, 2008 MUNGER, TOLLES & OLSON LLP

4 GLENN D. POMERANTZ
KELLY M. KLAUS

5 JONATHAN H. BLAVIN

6

7 By:

8
Attorneys for Plaintiffs

9 WARNER BROS. RECORDS INC.,
ATLANTIC RECORDING

10 CORPORATION ELEKTRA
ENTERTAINMENT GROUP INC., and

11 RHINO ENTERTAINMENT
COMPANY

12

13
DEMAND FOR JURY TRIAL

14
Plaintiffs hereby request a trial by jury on all issues triable by jury.

15

16
DATED: January 18, 2008 MUNGER, TOLLES & OLSON LLP

17 GLENN D. POMERANTZ
KELLY M. KLAUS

18 JONATHAN H. BLAVIN

19

20

21
Attorneys for Plaintiffs

22 WARNER BROS. RECORDS INC.,
ATLANTIC RECORDING

23 CORPORATION, ELEKTRA
ENTERTAINMENT GROUP INC., and

24 RHINO ENTERTAINMENT
COMPANY

25

26

27

28
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EXHIBIT A

Plaintif Sound Recording Recorded By Copyright
Registration

Number

Warner Bros. Records Neil Young Greatest Neil Young SR 362-313
Inc. Hits

Warner Bros. Records American Life Madonna SR 330-200
Inc.

Warner Bros. Records Evita Madonna et. al SR 229-813
Inc.

Warner Bros. Records Die Another Day Madonna et al. SR 323-350
Inc. Soundtrack

Warner Bros. Records Nimrod Green Day SR 390-775
Inc.

Warner Bros. Records Hybrid Theory Linkin Park SR 288-402
Inc.

Warner Bros. Records Californication Red Hot Chili SR 174-922
Inc. Peppers

Warner Bros. Records Stadium Arcadium Red Hot Chili SR 244-558
Inc. Peppers

Warner Bros. Records Road to Ruin Ramones SR 4-335
Inc.

Warner Bros. Records Hunting High and a-ha SR 63-603
Inc. Low
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Plaintiff Sound Recording Recorded By Copyright
Registration

Number

Warner Bros. RecordsThe Old Apartment /Barenaked Ladies SR 234-360
Inc. Lovers in a Dangerous

Time

Atlantic Recording Yaga Yaga Terror Fabulous SR 190-383
Corporation

Atlantic Recording Adrenaline Rush Twista SR 238-303
Corporation

Atlantic Recording Yourself or Someone Matchbox 20 SR 227-755
Corporation Like You

Elektra Entertainment Meet the Girl Next Lil' Mo SR 353-787
Group Inc. Door

Elektra Entertainment More Street Dreams Fabolous SR 354-869
Group Inc.

Elektra EntertainmentMake It Last Forever Keith Sweat SR 86-761
Group Inc.

Elektra Entertainment Supa Dupa Fly Missy SR 245-232
Group Inc. Misdemeanor

Elliot

Elektra Entertainment The Coming Busta Rymes SR 225-705
Group Inc.
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EXHIBIT B

Plaintiff Sound Recording Recorded By

Warner Bros. Records Inc. Masters of Reality Black Sabbath

Warner Bros. Records Inc. Paranoid Black Sabbath

Rhino Entertainment Company Chicago Transit Authority Chicago

Rhino Entertainment Company Superfly Curtis Mayfeld

Atlantic Recording Lady Soul Aretha Franklin
Corporation

Atlantic Recording I Never Loved a Man the Way I Aretha Franklin
Corporation Love You

Atlantic Recording Save the Last Dance For Me Drifters
Corporation

Atlantic Recording Led Zeppelin II Led Zeppelin
Corporation

Atlantic Recording Led Zeppelin IV Led Zeppelin
Corporation

Elektra Entertainment Group Inc. L.A. Woman The Doors
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