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Supreme Court "fills in the blank" to recognize retaliation claims for 
federal employees under ADEA; Gomez‐Perez v. Potter, 2008 
5‐27‐08: The US Supreme Court in Gomez‐Perez 
v. Potter, 128 S. Ct. 1931 (2008) ruled that the 
Age Discrimination in Employment Act of 1967, 
29 U.S.C. § 621 et seq., prohibited retaliation 
against federal employees who had compla
about age discrimination, even though the fe
employee section of the 
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ns being written by Justices Roberts 

ADEA did not expressly 
prohibit retaliation. This was a 6‐3 decision. The
majority opinion was written by Justice Alito, in 
which Justices Stevens, Kennedy, Souter, 
Ginsburg, and Breyer joined. Justices Roberts, 
Scalia, and Thomas dissented, with dissenting opinio
and Thomas. 

The Gap n the Federal Employee Section of the ADEA 

This was the problem under the ADEA: The ADEA's main section, in prohibiting 
discrimination against employees 40 and older, only deals with private industry 
employees and state government employees. I will call this section of the ADEA, the 
"private and state employee sections". 

To address age discrimination against federal government employees, the ADEA has a 
separate section, 29 U.S.C. § 633a, which contains a separate statement of the 
prohibitions against age discrimination. While the private and state employee sections of 
the ADEA contain expressly an anti‐retaliation provision (29 U.S.C. § 623(d)), the federal 
employees section does not. The original ADEA was passed in 1967, but the federal 
employees were not covered until the statute was amended in 1974 to cover them.  

So that gets us to US Postal Service employee Myrna Gomez‐Perez in Puerto Rico, who 
asked for a transfer. The transfer was refused so she filed a complaint of age 
discrimination (she was 45). After she filed the age discrimination complaint, she claimed 
she was subjected to various forms of retaliation. So she eventually filed suit in the United 
Stated District Court for the District of Puerto Rico, claiming retaliation. Ms. Gomez‐
Perez's lawsuit was dismissed for a different reason (sovereign immunity), and she then 
appealed to the US Court of Appeals for the First Circuit ("First Circuit"). The First Circuit 
ruled in her favor on the sovereign immunity issue, but said her case was properly 
dismissed for a different reason‐‐she was a federal employee and the ADEA's federal 
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Supreme Court "fills in the blank" to recognize retaliation claims for 
federal employees under ADEA; Gomez‐Perez v. Potter, 2008 
employee section (29 U.S.C. § 633a) did not prohibit retaliation. Under the First Circuit's 
logic, nothing ADEA prohibited retaliation against federal employees. 

The US Supreme Court Fills the Gap 

So Ms. Gomez‐Perez appealed to the US Supreme Court, which ruled that the federal 
employee section of the ADEA prohibits “discrimination based on age” (29 U.S.C. § 
633a(a)), and that implicitly prohibits retaliation that arises out of prior complaint of age 
discrimination. The controversy between the majority opinion and the dissenting judges 
was whether it was appropriate to read into the age discrimination prohibition a 
corresponding prohibition for retaliation related to an age discrimination complaint. The 
majority relied on prior decisions which had done precisely the same thing in the context 
of other anti‐discrimination laws. 

For example, in Jackson v. Birmingham Board of Education, 544 U. S. 167 (2005), Title IX 
of the Education Amendments of 1972 prohibited “discrimination” on “the basis of sex” in 
connection with any education program receiving federal aid. The controversy in that 
case was over retaliation after a complaint of sex discrimination, and that statute, like the 
federal employee sections of the ADEA, did not expressly prohibit retaliation again 
someone who complained about sex discrimination. The US Supreme Court there 
concluded that “retaliation” was covered by the sex discrimination prohibition. In 
essence, the US Supreme Court held that if you retaliate against someone who has 
complained about sex discrimination, then the retaliation is an act of sex discrimination. 

So the US Supreme Court for Ms. Gomez‐Perez applied the same logic for the ADEA: Since 
the ADEA prohibited age discrimination against federal employees, then it was an act of 
age discrimination to retaliate against someone who complained of age discrimination. 

The real issue then, in a setting where a statute does not expressly prohibit age 
retaliation, is whether retaliation is a subset of age discrimination (and therefore covered 
by the prohibition against age discrimination); or whether the retaliation is conceptually 
and analytically different. The US Supreme Court, for Ms. Gomez‐Perez, and in 
comparable discrimination settings, has found concluded that retaliation is a subset of 
the broader prohibition of discrimination. 
 

Written by Drew M. Capuder © (contact information);  
Capuder Fantasia PPLC; 1543 Fairmont Avenue, Suite 207; Fairmont, West Virginia 26554 
Voice: 304‐333‐5261; Fax: 304‐367‐1868 

This Is a PDF copy of my article originally published on my blog at: 
http://capuderfantasia.com/blog/2008/05/supreme‐court‐fills‐in‐the‐blank‐to‐recognize‐retaliation‐claims‐
for‐federal‐employ‐under‐adea‐gomez‐perez‐v‐potter‐2008/   
(click here to go to Adobe’s web site to downloaded the latest version of the free Adobe Reader) 

This article is copyright protected (©) by Drew Capuder and Capuder Fantasia PLLC. You are 
authorized to copy, duplicate, distribute, email, download, and print this article as long as you do 
not alter this article, and as long as you do not obscure the portions of this article which indicate 
that it was written by Drew Capuder for Drew Capuder’s Employment Law Blog. 

 

Result for employer

Retaliation claims 

Sex discrimination 

Sexual harassment 

Sexual orientation 

Summary judgment 

Title VII of the Civil Rights Act of 1964 

US Legislation 

US Supreme Court 

Vacancies 

WV Human Rights Act 

WV Legislation 

WV Supreme Court 

Other Links 

Equal Employment Opportunity 
Commission 

Cornell (Research Site) 

FindLaw (Research Site) 

Fourth Circuit Court of Appeals 

Google Scholar (Research Site) 

National Labor Relations Board 

US Code (Cornell) 

US Constitution (Cornell) 

US Department of Labor 

US House of Representatives 

US Regulations (CFR) 

US Senate 

US Supreme Court 

USA.gov 

White House 

WV Code (Statutes) 

WV Code of State Rules (Regs) 

WV Constitution 

WV Human Rights Act 

WV Human Rights Commission 

WV Legislature 

WV State Home Page 

WV Supreme Court 

 

Drew Capuder’s Employment Law Blog; Capuder Fantasia PLLC  2 

 

http://www.capuderfantasia.com/�
http://caselaw.lp.findlaw.com/scripts/ts_search.pl?title=29&sec=633a
http://www.ca1.uscourts.gov/
http://www.eeoc.gov/policy/adea.html
http://www.supremecourtus.gov/
http://www.eeoc.gov/policy/adea.html
http://caselaw.lp.findlaw.com/scripts/ts_search.pl?title=29&sec=633a
http://caselaw.lp.findlaw.com/scripts/ts_search.pl?title=29&sec=633a
http://capuderfantasia.com/blog/category/age-discrimination-type-of-discrimination/
http://capuderfantasia.com/blog/category/age-discrimination-type-of-discrimination/
http://caselaw.lp.findlaw.com/scripts/getcase.pl?vol=544&page=167&navby=case&court=us&SUBMIT_SUPREME4=Search
http://capuderfantasia.com/blog/category/retaliation-claims-type-of-discrimination/
http://capuderfantasia.com/blog/category/sex-discrimination/
http://www.eeoc.gov/policy/adea.html
http://capuderfantasia.com/blog/category/sex-discrimination/
http://www.supremecourtus.gov/
http://capuderfantasia.com/blog/category/sex-discrimination/
http://www.supremecourtus.gov/
http://capuderfantasia.com/blog/category/sex-discrimination/
http://capuderfantasia.com/blog/category/sex-discrimination/
http://www.supremecourtus.gov/
http://www.eeoc.gov/policy/adea.html
http://www.eeoc.gov/policy/adea.html
http://capuderfantasia.com/blog/category/age-discrimination-type-of-discrimination/
http://capuderfantasia.com/blog/category/age-discrimination-type-of-discrimination/
http://capuderfantasia.com/blog/category/age-discrimination-type-of-discrimination/
http://capuderfantasia.com/blog/category/retaliation-claims-type-of-discrimination/
http://capuderfantasia.com/blog/category/age-discrimination-type-of-discrimination/
http://capuderfantasia.com/blog/category/age-discrimination-type-of-discrimination/
http://www.supremecourtus.gov/
http://www.capuderfantasia.com/capuder.html
http://www.capuderfantasia.com/contactus.html
http://www.capuderfantasia.com/
http://capuderfantasia.com/blog/2008/05/supreme-court-fills-in-the-blank-to-recognize-retaliation-claims-for-federal-employ-under-adea-gomez-perez-v-potter-2008/
http://capuderfantasia.com/blog/2008/05/supreme-court-fills-in-the-blank-to-recognize-retaliation-claims-for-federal-employ-under-adea-gomez-perez-v-potter-2008/
http://get.adobe.com/reader/
http://www.adobe.com/products/reader/
http://www.capuderfantasia.com/capuder.html
http://www.capuderfantasia.com/index.html
http://www.capuderfantasia.com/capuder.html
http://capuderfantasia.com/blog/
http://capuderfantasia.com/blog/category/result-for-employer/
http://capuderfantasia.com/blog/category/retaliation-claims-type-of-discrimination/
http://capuderfantasia.com/blog/category/sex-discrimination/
http://capuderfantasia.com/blog/category/sexual-harassment-type-of-discrimination/
http://capuderfantasia.com/blog/category/sexual-orientation/
http://capuderfantasia.com/blog/category/summary-judgment/
http://capuderfantasia.com/blog/category/title-vii-of-the-civil-rights-act-of-1964/
http://capuderfantasia.com/blog/category/us-legislation/
http://capuderfantasia.com/blog/category/us-supreme-court/
http://capuderfantasia.com/blog/category/vacancies/
http://capuderfantasia.com/blog/category/wv-human-rights-act/
http://capuderfantasia.com/blog/category/wv-legislation/
http://capuderfantasia.com/blog/category/wv-supreme-court/
http://www.eeoc.gov/
http://www.eeoc.gov/
http://www.law.cornell.edu/
http://lp.findlaw.com/
http://www.ca4.uscourts.gov/
http://scholar.google.com/advanced_scholar_search?hl=en&as_sdt=200000000000000
http://www.nlrb.gov/index.aspx
http://www.law.cornell.edu/uscode/
http://topics.law.cornell.edu/constitution
http://www.dol.gov/
http://www.house.gov/Welcome.shtml
http://www.law.cornell.edu/cfr/
http://senate.gov/
http://www.supremecourt.gov/
http://www.usa.gov/
http://www.whitehouse.gov/
http://www.legis.state.wv.us/WVCODE/Code.cfm
http://apps.sos.wv.gov/adlaw/csr/index.aspx
http://www.legis.state.wv.us/WVCODE/WV_CON.cfm
http://www.legis.state.wv.us/WVCODE/ChapterEntire.cfm?chap=05&art=11
http://www.wvf.state.wv.us/wvhrc/
http://www.legis.state.wv.us/
http://www.wvf.state.wv.us/wvhrc/
http://www.state.wv.us/wvsca/
http://www.state.wv.us/wvsca/

	The Gap n the Federal Employee Section of the ADEA
	The US Supreme Court Fills the Gap
	Word Bookmarks
	Title_Top
	ContactInfo
	Copyright
	Bottom
	Links_to_Capuder_Fantasia
	Blog_Article_Categories
	Other_Links


