Four To-Dos before Seeking Outside FCPA Help
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General Counsel and Internal Compliance Officers get approached regularly by outside FCPA service
providers. Lawyers, accountants, technology consultants, due diligence and investigation groups, and on-
line trainers are all available to help. And we constantly remind you of this.

Each day the number of options seems to grow, and there is good reason. With every prosecution, press
article, whistleblower tip, sanction and cross-debarment action, shareholder derivative lawsuit, new
signatory to the OECD Anti-Bribery Convention, and statement from enforcement, more companies learn
the benefits that flow from compliance and the risks to ignoring it.

Given so many options, companies that are ready to enhance their compliance programs often do not
know where to start. Here are four recommendations of things companies should do before seeking
outside assistance.

1. Assign Responsibility. Outside compliance experts are of little help if there is not a person at the
company in charge of directing and overseeing their work. When outside providers take direction from
multiple people, communication lines get crossed. Bills can quickly add up. Whether it is the General
Counsel or a specific compliance officer, companies are wise to appoint one person with responsibility for
managing compliance enhancements. This is important to communications, information-gathering, and
decision-making during the process.

2. Ensure Broad-Based Commitment. The Board and management should understand what compliance
enhancement will entail. They should be informed of the things that will be expected of the company as
the program is built. They should also have a sense of what a compliant company will ultimately look
like. Without commitment up front, companies can waste time and resources. For example, situations
occur where experts are well into conducting a risk assessment and designing a program when a senior
officer suddenly decides to pull the plug. Such actions might even create greater risk for the company.
Imagine how enforcement would see a company that takes initial steps to better understand its risks and
enhance its program, and then affirmatively decides to stop.

3. Have a Comprehensive Plan. A “scattershot” approach to compliance can be a waste of time and
resources. All too often, companies hire outside help in ways that area not timely, are misdirected, and
might even undermine ultimate compliance objectives. | have seen a company hastily hire experts to
conduct FCPA trainings in an operational area of concern when its policies on which to train are outdated.
I have also seen companies decide to design and roll out a due diligence program before employees
understand why they needed to prioritize this work or are equipped to interpret the data obtained. I have
been asked to help build controls on an ad hoc basis around specific hospitality instances rather than
develop a broad policy to guide such interactions when they arise. Instead, companies should use outside
assistance pursuant to a comprehensive approach, analyzing where they currently are, where they need to
be, and creating a roadmap to get there. Enforcement officials want to know that a company has a plan for



achieving minimum compliance expectations, and they want to see evidence that the company is
advancing pursuant to that plan. By seeking outside help pursuant to a comprehensive plan, companies
help ensure they get maximum value for their investment of resources.

4. Do Your Homework. Before you start spending your compliance dollars, take some time to do your
homework. There is ample publicly available information out there. Depending on a company’s internal
capacities, there is much they can do before seeking help. One helpful starting point is to reach out to
industry peers to understand how they approach compliance. FCPA attorney Nathan Lankford at Miller &
Chevalier says, “Best practices don’t just come from official guidance, they often arise out of what
companies in particular industries are actually doing. So it is key to know how your friends at similar
companies face issues. They can probably give good recommendations for outside firms with depth of
experience in your industry.”
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