
 

 

June 7, 2013 

Filling out the Form I-9 for TPS beneficiaries: 
Work Permits extended for El Salvadorians 
  
On May 30, 2013, the Department of Homeland Security (DHS) extended Temporary Protected 
Status (TPS) for El Salvadorians for an additional 18 months beginning September 10, 2013, and 
ending March 9, 2015.   
 
What does this mean for employers? 
 
For companies whose workforce may include individuals with TPS from El Salvador, Haiti, 
Honduras, Nicaragua, Somalia, Sudan, South Sudan and Syria, it is critical to be familiar with the 
work authorization benefits of TPS to avoid issues in the Form I-9 employment eligibility verification 
process.   
 
U.S. Citizenship and Immigration Service (USCIS) regulations require that documents presented 
during the Form I-9 process documents be unexpired, but there  are exceptions employers need to 
be aware of.  In the case of TPS work authorized individuals, it may be permissible to continue to 
employ a worker or hire a new worker with a TPS extension even after the expiration date noted on 
their work authorization document.  An Employment Authorization Document (EAD) (I-766) 
generally takes three (3) months to process.   When DHS extends a TPS country designation (and 
work eligibility), it is often close to its current expiration, often leaving TPS beneficiaries with a 
potential gap in work authorization.  To account for the time it takes to obtain a new EAD, in 
conjunction with the TPS extension, DHS often issues a Federal Register notice that provides for  
an automatic extension of expiring EADs.  This allows individuals to apply for extensions and allows 
USCIS the time it requires to process new EADs with the new validity dates.  To be eligible for the 
work authorization, applicants must re-register for TPS and request the work authorization to obtain 
the new EAD before the automatic extension period ends.   
 
In the case of workers with TPS from El Salvador, individuals have from May 30, 2013 to July 29, 
2013, to re-register with DHS, and their Employment Authorization Documents are automatically 
extended through March 9, 2014. 
 
What is TPS? 
 
TPS is a temporary immigration benefit allowing qualified individuals from designated countries to 
remain the United States for a limited time period due to extenuating circumstances, such as armed 
conflict, environmental disaster, or other extraordinary and temporary conditions in the designated 
country.  Those individuals qualifying for TPS may obtain employment authorization documents to 
work legally in the United States.  Below is a current list of the countries that DHS has designated 
as having TPS status. 
 

 
 

http://www.dhs.gov/
http://www.uscis.gov/portal/site/uscis/menuitem.5af9bb95919f35e66f614176543f6d1a/?vgnextoid=9f52a089685fe310VgnVCM100000082ca60aRCRD&vgnextchannel=68439c7755cb9010VgnVCM10000045f3d6a1RCRD
http://www.uscis.gov/files/form/i-9.pdf
http://www.uscis.gov/files/form/i-9.pdf
http://www.uscis.gov/portal/site/uscis/menuitem.eb1d4c2a3e5b9ac89243c6a7543f6d1a/?vgnextoid=848f7f2ef0745210VgnVCM100000082ca60aRCRD&vgnextchannel=848f7f2ef0745210VgnVCM100000082ca60aRCRD
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Countries Currently Designated for TPS 
 
Designated 
Country 

Most Recent 
Designation 
Date 

TPS Current 
Expiration Date 

TPS Current  
Re-
Registration 
Period 

Current Initial 
Registration 
Period 

Employment 
Authorization 
Document 
(EAD) 
Automatically 
Extended 
Through 

El Salvador March 9, 2001 March 9, 2015 May 30, 2013 – 
July 29, 2013 

N/A March 9, 2014 

Haiti July 23, 2011 July 22, 2014 
 

Oct. 1, 2012 – 
Nov. 30, 2012 

N/A July 22, 2013 

Honduras Jan. 5, 1999 Jan. 5, 2015 April 3, 2013 – 
June 3, 2013 

N/A Jan. 5, 2014 

Nicaragua Jan. 5, 1999 Jan. 5, 2015 April 3, 2013 – 
June 3, 2013 

N/A Jan. 5, 2014 

Somalia Sept. 18, 2012 March 17, 2014 May 1, 2012 – 
July 2, 2012 

May 1, 2012 – 
Oct. 29, 2012 

NONE – no auto 
extension granted 

Sudan May 3, 2013 Nov. 2, 2014 Jan. 9, 2013 – 
March 11, 2013 

Jan. 9, 2013 – 
July 8, 2013 

NONE – no auto 
extension granted 

South Sudan May 3, 2013 Nov. 2, 2014 Jan. 9, 2013 – 
March 11, 2013 

Jan. 9, 2013 – 
July 8, 2013 

NONE – no auto 
extension granted 

Syria March 29, 2012 Sept. 30, 2013 N/A March 29, 2012 – 
Sept. 25, 2013 

N/A 

 
May I hire or continue to employ someone with an expired Employment 
Authorization Document (EAD)? 
 
Yes, only if the employee is a TPS beneficiary and there is an auto-extension in effect.  The EAD 
issued to a TPS beneficiary is one of the documents listed as acceptable for the Form I-9, even if it 
is expired.  This “List A” document indicates the expiration date for the end of the TPS period for 
which the bearer last registered.  When DHS extends a specific TPS country designation (as it did 
for El Salvador), it issues a Federal Register notice that sometimes contains a temporary blanket 
automatic extension of expiring EADs for TPS beneficiaries from that country to allow time for U.S. 
Citizenship and Immigration Services (USCIS) to issue new EADs with updated expiration dates.   
 
To ensure that your records are up to date, be sure to check the USCIS website 
(www.uscis.gov/tps) and the Federal Registrar notice to see the EADs with auto-extensions and 
dates the extensions end.  Typically, the auto-extension period lasts for six (6) months, but the time 
period can vary. 
 
If an employee presents a TPS-related EAD that is expired on its face, but is actually unexpired due 
to an open-extension of the EAD by DHS, the employer must accept the document (provided the 
document reasonably appears to be genuine on its face and relates to the employee presenting it).  
If the employee is not entitled to an auto-extension of the EAD, he or she must present a valid, 
unexpired work authorization document. This is a peculiar directive to employers as they are 
prohibited from asking for any additional documentation regarding eligibly including proof of an 
employee’s reregistration.  
 
 
 
 

http://www.uscis.gov/tps
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How do I know that the employee is a beneficiary of TPS? 
 
There are several clues that an employer should look for in order to determine whether an 
employee is a TPS authorized worker.  First, look at the category listed on the EAD.  If the person’s 
work authorization is granted based on TPS, the notation “A-12” or “C-19” will appear on the face of 
the card under “category.”  Second, look at the expiration date.  The expiration date of the most 
recent TPS extension period will appear on the face of the EAD.  This date will appear in the 
Federal Register notice announcing the auto-extension of the EADs (also available at 
www.uscis.gov/tps).  For El Salvadorians, the employee’s EAD card would have expired on 
September 9, 2013. 

 
How do I complete a Form I-9 when a TPS Beneficiary presents an expired EAD? 
 
When using an automatically extended EAD to fill out a Form I-9 for a new hire prior to March 9, 
2014, the Form I-9 should be completed as follows: 
 
For Section 1, the employee should: 

• Check “An alien authorized to work”; 
• Write the alien number (A-number) in the first space (the employee’s EAD or other 

document from DHS will have the A-number printed on it); and 
• Write the automatic extension date in the second space. 

 
 
For Section 2, the employer should: 

• Record the document title; 
• Record the document number; and 
• Record the automatically extended EAD expiration date. 

 

http://www.uscis.gov/tps
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After March 9, 2014, employers must re-verify the employee’s employment authorization in 
Section 3 of the Form I-9.  The employee may choose to present an unexpired EAD with an 
updated expiration date, or any other document from List A or C of the Form I-9 evidencing that he 
or she continues to be authorized to work in the United States.  Employers should check for 
ongoing TPS extensions. 
 
How do I update a Form I-9 for a TPS Beneficiary? 
 
USCIS requests that auto-extensions be recorded in Section 2 instead of Section 3 in the Form I-9.  
Accordingly, if an existing employee presented an EAD that was valid when he/she first started the 
job, but the EAD is expired and has been automatically extended, the previously completed Form 
I-9 should be updated as follows: 
 
For Section 1, the employee should: 

• Draw a line through the expiration date in the second space; 
• Write the new work authorization expiration date (which for El Salvadorians at this time 

would be September 9, 2013) next to the previous date; 
• Write “EAD Ext.” in the margin of Section 1; and 
• Initial and date the correction in the margin of Section 1. 

 
 
For Section 2, the employer should: 

• Draw a line through the expiration date written in Section 2; 
• Write the new work authorization expiration date (which for El 

Salvadorians at this time would be September 9, 2013) below 
the previous date; 

• Write “EAD Ext.” in the margin of Section 2; and 
• Initial and date the correction in the margin of Section 2. 

 
 

 
 
What should I do with Form I-9s for employees with TPS extensions? 
 
Extended TPS beneficiary Form I-9s should be treated the same as Form I-9s for aliens authorized 
to work for set time periods.  After updating a TPS beneficiary employee’s I-9, the employer should 
place the Form I-9 in an “Employment Authorization Expiration” binder reverification  system.  The 
reverification binder should be organized in chronological order, with the employee Form I-9s 
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The Sheppard Mullin Immigration 
and Compliance Practice combines 
the legal talents of a respected 
immigration centric team with the 
international resources of a top tier 
AM Law100 law firm.  Our 
international footprint includes offices 
in key cities as well as strong global 
alliances.  We are recognized for 
providing companies and 
entrepreneurs with solution driven, 
innovative and cost-effective 
strategies.  Our team is also proud of 
our ability to meet the goals of a 
broad range of clients.  Working with 
multinational corporations, national, 
regional and local employers, start-up 
ventures, educational institutions and 
private individuals, we know that each 
circumstance is unique and each 
situation requires a tailor made 
approach. We are old school; we 
spend the necessary timing crafting 
the right result.  
 
We pride ourselves on understanding 
your business or learning about it 
when appropriate.  We understand 
that in the current global labor market, 
businesses need immigration 
solutions that fit with their commercial 
objectives.  Our representation spans 
the gambit of immigration issues, 
ranging from preparing high volume 
visa applications to defending 
businesses in Immigration and 
Customs Enforcement (ICE) 
investigations.  Sheppard Mullin’s 
multidisciplinary approach provides 
clients with comprehensive advice on 
immigration matters that often involve 
employment, corporate, international, 
government contracts, litigation, white 
collar, and tax law issues.  Such 
coordination can prove critical to our 
client’s successes.  Have a question? 
Call us. 

needing reverification earliest in front.  For El Salvadorian  employees with TPS, the employee must 
present either a List A or a List C document verifying their work authorization on or before March 9, 
2014.  Employers should update Section 3 of the Form I-9 with the updated work authorization 

information.  The Form I-9 should be placed in the location where all 
“Reverifcations” are maintained.  
 
On or before the newly extended expiration date, the employee must 
present a new, unexpired document to the employer.  The employer 
should then complete Section 3 of the Form I-9 and either place the 
employee’s Form I-9 back in the “Employment Authorization 
Expiration” binder (if he/she presents authorization that expires) or in 
the active employee Form I-9 binder (if he/she presents authorization 
that does not expire) (e.g. Permanent Residence Card). 
 
Be sure to visit the “What’s New” page in USCIS’s website under I-9 
Central for additional information regarding updating Form I-9s with 
TPS auto-extensions. 
 
What are the fines and penalties if we violate the law? 
 
Remember immigration compliance should be handled carefully by 
trained individuals regardless of the size of the company.  A balance 
between ensuring workers are authorized to work and ensuring 
workers’ rights are not violated is critical.  Employers must also be 
careful to ensure they do not discriminate against individuals on the 
basis of national origin, citizenship, or immigration status.  Employers 
who violate the law may be subject to:  
 

• civil fines; 
• criminal penalties (when there is a pattern or practice  

 of violations); 
• debarment from government contracts; 
• a court order requiring the payment of back pay to  

 the individual discriminated against; 
• a court order requiring the employer to hire the  

 individual discriminated against. 
 
Employers should also ensure they do not hire, recruit for a fee, or 
refer for a fee aliens whom they know to be unauthorized to work in 
the United States.  Employers who violate the law may be subject to 
Civil Fines and criminal penalties for form I-9 violations ranging from 
$375 to $16,000.  If comprehensive immigration reform is passed, it is 
very likely these fines will increase enormously.   
 

By Dawn Lurie 202.469.4963 and Catherine Risoleo 202.469.4997.  For more 
information, please contact anyone in our Global Immigration and 
Compliance Group or your relationship attorney at Sheppard Mullin. 
 
Disclaimer: This update has been prepared by Sheppard, Mullin, Richter & Hampton LLP for informational purposes only and 
does not constitute advertising, a solicitation, or legal advice, is not promised or guaranteed to be correct or complete and may or 
may not reflect the most current legal developments.  Sheppard, Mullin, Richter & Hampton LLP expressly disclaims all liability in 
respect to actions taken or not taken based on the contents of this update.  Neither the content on this update nor any 
transmissions between you and Sheppard Mullin through this update are intended to provide legal or other advice or to create an 
attorney-client relationship. © Sheppard Mullin Richter &Hampton LLP.  This article should not be reproduced in whole or in part  
without attribution to the author.  

http://www.uscis.gov/portal/site/uscis/menuitem.eb1d4c2a3e5b9ac89243c6a7543f6d1a/?vgnextoid=0adbf7c555b2e210VgnVCM100000082ca60aRCRD&vgnextchannel=0adbf7c555b2e210VgnVCM100000082ca60aRCRD
http://www.sheppardmullin.com/dlurie
http://www.sheppardmullin.com/crisoleo

