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IRS Provides Updated Guidance and
Transition Rules on Community Health

Needs Assessments

n April 5, the IRS

published proposed

regulations regarding
Section 501(r)(3) and the related
reporting requirements of Section
6033 (the Proposed Regulations).
The Proposed Regulations provide
updated guidance on the
community health needs
assessment (CHNA) requirements
applicable to hospital organizations
described in Section 501(c)(3).
The Proposed Regulations also
address the consequences of a
hospital organization’s failure to
comply with the requirements
imposed by Section 501(r), which
is the subject of a separate
Polsinelli Update. [click here]

What You Need to Know

Background

Section 501(r)(3) requires
Section 501(c)(3) organizations
that operate hospital facilities to

conduct a separate CHNA for
each facility at least once every
three years. The deadline for a
hospital facility to conduct its
first CHNA is the end of its first
taxable year beginning after
March 23, 2012. Hospitals
with a June 30th fiscal year end
must conduct their first CHNA
no later than June 30, 2013.

The IRS previously provided
guidance in Notice 2011-52
(the Notice) issued in July 2011
that addressed various aspects
of conducting and
implementing a CHNA. In
June 2012, the IRS issued
proposed regulations relating to
other new hospital
requirements under Section
501(r), which include
definitions of key terms and
concepts that apply to Section
501(r) generally, including the
CHNA requirements of Section
501(r)(3).
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The Proposed Regulations generally are consistent with
the guidance set forth in the Notice and the 2012 proposed
regulations, but provide additional guidance, clarity and
transition rules. A hospital organization may continue to
rely on the Notice for any CHNA made widely available to
the public and any implementation strategy adopted on or
before October 5, 2013. A hospital facility may rely on the
CHNA requirement portions of the Proposed Regulations
for any CHNA conducted or implementation strategy
adopted on or before the date that is six months after the
Proposed Regulations are published in final form.

Key Provisions of the Proposed Regulations

Key modifications and clarifications included in the
Proposed Regulations, described in more detail below,
include:

e  Multiple buildings operated under a single state
license will be treated as a single hospital facility;

e A hospital facility needs to assess only “significant
health needs,” and not all health needs;

e A hospital facility must seek input from a public
health department or its equivalent in conducting its
CHNA;

e Hospital facilities are permitted to conduct a joint
CHNA and adopt a joint implementation strategy if
certain conditions are met;

e The requirements for making the CHNA widely
available have been modified, including extending
the time a CHNA Report must be maintained on
the hospital facility’s website. A CHNA Report must
remain on the website until two subsequent CHNA
Reports are posted;

e A hospital facility generally will have an additional
4'/ months to adopt the implementation strategy
for its first CHNA;

e A hospital facility’s implementation strategy must

address the anticipated impact of their planned
actions to address health needs, the plan to
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evaluate that impact, and the programs and
resources committed by the hospital facility to
address the health needs; and

e A hospital organization is no longer required to
attach a copy of the implementation strategy to
its Form 990 if it provides the URL address of the
web page on which it is available.

|dentifying the Hospital Facility

Under the Proposed Regulations, a “hospital
organization” is an entity that “operates” a “hospital
facility.” A “hospital facility” is a facility that is required
by a state to be licensed, registered, or similarly
recognized as a hospital. The Proposed Regulations
include clarifications relating to the definitions of
“hospital organization” and “hospital facility.” These
clarifications include:

e Multiple buildings operated under a single state
license will be treated as a single hospital facility;

e A hospital organization “operates” a hospital
facility if it is a participant in a joint venture entity
that operates the hospital facility and that is
treated as a partnership for federal income tax
purposes, unless it treats the activities conducted
by the joint venture as an unrelated trade or
business or qualifies under a limited grandfather
provision; and

e A hospital organization “operates” a hospital
facility if it is the sole member or owner of a
disregarded entity that operates the hospital
facility.
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The Proposed Regulations also confirm that Section
501(r) does not apply to activities conducted by a hospital
organization that are unrelated to the operation of a
hospital facility, such as a separate facility that is not
licensed as a hospital.

Defining the Community Served

Consistent with the Notice, the Proposed Regulations
permit a hospital facility to take into account all relevant
facts and circumstances in defining the community.

e The Proposed Regulations clarify that a hospital
facility may define the community to include
populations in addition to its patient populations
and geographic areas outside those in which its
patient populations reside; and

e Similar to the Notice, the Proposed Regulations
provide that a hospital facility may not define its
community in a way that excludes medically
underserved, low-income or minority populations
who are part of its patient populations.

Assessing Community Health Needs

While the Notice states that a hospital facility should
prioritize all its community’s health needs identified through
the CHNA, the Proposed Regulations clarify that a CHNA
needs to identify only significant health needs and may
determine significance based on all the facts and
circumstances. The Proposed Regulations do not require a
hospital facility to use any particular methods or criteria in
prioritizing health needs.

Persons Representing the Broad Interest of the
Community

The Proposed Regulations provide additional guidance
on the inclusion of persons representing the broad interest
of the community:

e The Proposed Regulations require a hospital facility
to seek input from a state or local public health or
similar agency, but preserve the flexibility for the
hospital facility to choose the jurisdictional level of
government it feels is most appropriate; and
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e Persons with chronic diseases are no longer
identified as a separate category of persons who
may not be excluded, but may be considered part
of the medically underserved populations.

Documenting the CHNA

The Proposed Regulations provide greater flexibility
for documentation of the CHNA, describing the required
elements to be included in a CHNA report rather than
prescribing a single method for compliance. Under the
Proposed Regulations:

e The hospital facility may summarize, in general
terms, how and over what time period input was
provided and the substance of the input;

e The CHNA report must include the names of
organizations providing input but it is not
necessary to identify any individual at the
organizations;

e The CHNA report need not identify individuals
participating in community forums, focus groups
or similar groups;

e The CHNA report must describe the medically
underserved, low-income and minority
populations being represented by organizations or
individuals providing input;

e Any written comments received on the hospital
facility’s most recent CHNA and implementation
plan must be taken into account;
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e The CHNA report must include a prioritized
description of the identified significant health needs
of the community, as well as a description of the
process and criteria used in the prioritization; and

e The CHNA report must also include a description of

the potential measures and resources potentially
available to address the significant health needs,
which are now limited to those “known or
identified” during the course of conducting the
CHNA.

Making the CHNA Widely Available to the Public

The Proposed Regulations make four changes to the
interim rule contained in the Notice regarding making the
CHNA Report widely available. These changes include:

e The complete version of the CHNA Report must be
conspicuously posted on the website;

e The time period during which a CHNA Report must
remain on the website is extended until two
subsequent CHNA Reports are posted;

¢ An individual must not be required to create an
account or to provide personally identifiable
information to access the website; and

e A paper copy must be available for public
inspection without charge until two subsequent
CHNA Reports are made available.

e The Proposed Regulations make it clear that a
hospital facility may post a draft CHNA Report
without starting a new three year cycle.

Collaboration: Separate or Joint Reports and
Implementation Plans?

While the Proposed Regulations generally continue to
require each hospital facility to produce its own report, the
Proposed Regulations add the ability of collaborating
hospitals to produce a joint CHNA Report and a joint
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implementation strategy. Collaborating hospitals may
produce a joint CHNA Report if:

o All of the hospital facilities define their community
to be the same community;

e The facilities conduct a joint CHNA process; and

e The resulting joint CHNA Report clearly indicates
that it applies to the hospital facility.

Similarly, the Proposed Regulations provide that a
hospital facility participating in a joint CHNA also may
adopt a joint implementation strategy if:

e The joint implementation strategy clearly
indicates that it applies to the hospital facility;

e The hospital facility’s particular role and
responsibilities are clearly identified; and

e The implementation strategy includes a summary
or other tool to enable a reader to easily locate
those portions of the strategy that apply to the
hospital facility.

Implementation Strategy

The Notice stated that an implementation strategy
addresses an identified health need if the written plan
either (1) describes how the facility plans to meet that
health need or (2) indicates that the hospital facility did
not intend to meet that need and explains why. The
Proposed Regulations clarify that a brief explanation of
why the hospital facility does not intend to meet a need is
sufficient. Examples of such reasons in the Proposed
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Regulation include resource constraints or that other
facilities or organizations are addressing that need.

The Proposed Regulations add that the implementation
strategy must also describe the anticipated impact of the
hospital facility’s proposed actions, the plan for evaluating
the impact, the programs and resources the hospital facility
will commit to addressing the need, and any planned
collaboration with other facilities or organizations in
addressing the need.

Transition Rules for First CHNA and
Implementation Strategy

The Proposed Regulations provide a transition rule for a
hospital facility’s first CHNA and implementation strategy
that was not included in the Notice. Under the transition
rule, if a hospital facility conducts a CHNA in its first
taxable year beginning after March 23, 2012, the hospital
facility will be deemed as having satisfied the requirement

to adopt an implementation strategy in the same taxable
year the CHNA is conducted if an authorized body of the
hospital facility adopts an implementation strategy to
meet the community health needs that have been
identified by the CHNA on or before the 15" day of the
fifth calendar month following the close of its first taxable
year beginning after March 23, 2012. June 30th fiscal
year end hospital facilities conducting their first CHNA in
FYE 2013 will have until November 15, 2013 to adopt
their implementation strategies.

What You Need To Do Now

Hospital organizations should carefully review their
CHNA and implementation processes in light of the
Proposed Regulations. For CHNAs conducted and
implementation strategies adopted before October 5,
2013, a hospital organization may rely on the Notice;
otherwise, the organization should look to the guidance
provided in the Proposed Regulations.

For More Information

If you have questions regarding the Proposed Regulations or how they affect your hospital organization,

please contact:

e Thomas Schenkelberg | 816.360.4124 | tschenkelberg@polsinelli.com

e Douglas K. Anning | 816.360.4188 | danning@polsinelli.com

e Virginia C. Gross | 816.360.4109 | vgross@polsinelli.com

o Lauren K. Mack | 312.873.3667 | Imack@polsinelli.com
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About Our Nonprofit Organizations Practice

Polsinelli is one of the nation’s leading providers of legal services to nonprofit organizations. Our attorneys have made significant
contributions to nonprofit organizations through innovative approaches to legal and organizational issues.

Staffed by nationally recognized experts with business acumen and in-depth industry knowledge, our nonprofit attorneys are well

versed on the issues facing tax-exempt organizations. The Polsinelli Nonprofit Organizations team literally wrote the book on tax-
exempt and nonprofit law. Between them, our attorneys have published more than 25 books in this area reflecting their extensive
practical experience in strategically and proactively serving the needs of nonprofit clients. Four of our nonprofit attorneys recently
collaborated on a book about IRS Form 990. The redesigned form is one of the most significant developments facing nonprofit
organizations in many years. In addition, two of our members authored a Tax Management Portfolio, published by the Bureau of
National Affairs, a well-known tax treatise.

To learn more about our services, visit us online at www.polsinelli.com.
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Chair

Kansas City
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St. Louis
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816.572.4486
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D. Scott Lindstrom
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816.360.4255
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Lauren K. Mack
Chicago
312.873.3667

Imack@polsinelli.com
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St. Louis (Clayton)
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Kansas City
816.360.4251

aromano@polsinelli.com

Lisa Schultes

Kansas City
816.360.4114
Ischultes@polsinelli.com
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About Polsinelli

Real Challenges. Real Answers.®™ Serving corporations, institutions, entrepreneurs, and individuals, our attorneys build enduring
relationships by providing legal counsel informed by business insight to help clients achieve their objectives. This commitment to
understanding our clients' businesses has helped us become the fastest growing law firm in the U.S. for the past five years, according
to the leading legal business and law firm publication, The American Lawyer. With more than 660 attorneys in 17 cities, our national
law firm is a recognized leader in the industries driving our growth, including health care, financial services, real estate, life sciences
and technology, energy and business litigation. The firm can be found online at www.polsinelli.com.

Polsinelli PC. In California, Polsinelli LLP.

About this Publication

If you know of anyone who you believe would like to receive our e-mail updates, or if you would like to be removed from our e-
distribution list, please contact Kim Auther via e-mail at KAuther@polsinelli.com.

Polsinelli provides this material for informational purposes only. The material provided herein is general and is not intended to be legal
advice. Nothing herein should be relied upon or used without consulting a lawyer to consider your specific circumstances, possible
changes to applicable laws, rules and regulations and other legal issues. Receipt of this material does not establish an attorney-client

relationship.

Polsinelli is very proud of the results we obtain for our clients, but you should know that past results
do not guarantee future results; that every case is different and must be judged on its own merits;
and that the choice of a lawyer is an important decision and should not be based solely upon

advertisements.

Polsinelli PC. In California, Polsinelli LLP.
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