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CFPB’s RESPA Radar Pointed at Affiliated
Business Arrangements

By: Holly Spencer Bunting

Have you been wondering whether the Consumer Financial Protection Bureau (“CFPB”) is focusing
its enforcement efforts on the Real Estate Settlement Procedures Act (“RESPA” or “Act”)? After the
public announcement of two RESPA-related consent orders, the answer is yes. And, given the alleged
facts of the most-recent settlement, that focus is on a familiar topic — affiliated business
arrangements.”

After amendments to RESPA in 1983, affiliated business arrangements became legal under RESPA.
That meant that affiliated business arrangements structured in accordance with Section 8 of RESPA
could make dividend or profit distributions to their owners that referred settlement service business
without violating the Act. The U.S. Department of Housing and Urban Development (“HUD”), which
was responsible for RESPA until July 2011, later issued a Statement of Policy to require affiliated
business arrangements to be bona fide providers of settlement services and to protect against “sham”
affiliated business arrangements designed to circumvent RESPA’s anti-kickback provisions.” Given
HUD’s concern over the creation of “sham” affiliated businesses under RESPA, affiliated business
arrangements soon became a popular target for enforcement actions.

Between 2003 and July 2011, HUD announced 13 settlement agreements with providers who were
alleged to have operated or invested in “sham” affiliated business arrangements. The allegations in
those cases included operations with few or no employees, no separate office space, insufficient
capitalization, and core services performed by owners instead of the affiliated businesses.
Collectively, settlement service providers paid over $44 million to HUD and consumers to settle the
matters (through HUD enforcement actions and litigation), and the providers agreed to subject their
operation of future affiliated business arrangements to various criteria.

Now the CFPB is carrying on RESPA enforcement focused on affiliated business arrangements. On
May 17, 2013, the CFPB announced a consent order with Paul Taylor Homes Limited, Paul Taylor
Corp., the general partner of the home builder, and Paul Taylor, the President of Paul Taylor Corp., for
allegedly accepting fees in return for the referral of settlement service business to two affiliated
mortgage companies partially owned by Paul Taylor. While Mr. Taylor and his companies neither
admitted nor denied the CFPB’s findings, the CFPB alleged that Taylor and Benchmark Bank created
an affiliated business arrangement in 1999 designed to originate mortgage loans to the home builder’s
customers. Even with initial capitalization of $50,000, the CFPB alleged the affiliated business:

(1) conducted no origination business outside of the referrals from Taylor and the home builder;

(2) did not advertise itself to the public; (3) did not perform essential origination services and relied on
Benchmark Bank to process, underwrite, close, and fund mortgage loans; (4) did not maintain its own
office space; and (5) did not have its own employees. From March 29, 2010 until the business was
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dissolved in November 2011, the consent order states that Mr. Taylor received $106,194.20 in profit
distributions from the affiliated business arrangement. Based on these facts, the CFPB claimed the
profit distributions were not subject to the “safe harbor” for affiliated business arrangements under
Section 8 of RESPA because the affiliated mortgage company did not constitute a bona fide provider
of settlement services.

The CFPB also alleged that Mr. Taylor created a second affiliated mortgage company in 2003 with
Willow Bend Mortgage Company to originate mortgage loans to the home builder’s customers.
Although the consent order is light on the alleged details of the structure of this affiliated business
arrangement, the CFPB asserted that all mortgage loans originated through this second affiliated
business were financed by Willow Bend Mortgage Company. In addition, the CFPB claimed that Paul
Taylor Homes Limited received a $12,000 payment pursuant to a services agreement that was
intended to compensate Taylor for his referrals to the second affiliated mortgage company. Again, the
consent order does not describe the details of the services agreement, but the CFPB alleged that this
payment was a referral fee in violation of Section 8 of RESPA.

To settle these allegations, Taylor and his companies agreed:

e To be disgorged of the $118,194.20 in total payments received as profit distributions and under the
services agreement since March 2010.

e To refrain from engaging in settlement service business, other than the sale of homes, or
maintaining an ownership interest in any entity that provides settlement services for a five-year
period.

In HUD settlements, typically settlement service providers agreed to conform future affiliated
business arrangements to certain standards, but generally did not agree to refrain from any
involvement in affiliated businesses. It is unclear whether this term will become a regular
expectation of the CFPB in future enforcement actions related to affiliated business arrangements.
That said, to the extent providers maintain multiple affiliated business arrangements and find
themselves defending a single business to the CFPB, this limitation could significantly impact
providers’ ability to continue participating in their remaining affiliated business arrangements.

e To report and deliver a copy of the CFPB consent order to their board members, officers,
employees, and any other agents or representatives who have responsibilities related to settlement
services, as well as new managers, employees, and other agents or representatives of businesses in
which Taylor and his companies have a majority ownership or directly or indirectly control for the
next five years. Taylor and his companies then must obtain an acknowledgment from each of
these individuals confirming receipt of the consent order.

Ultimately, this settlement agreement is an example of what is likely to come. Now that nearly two
years have passed since the CFPB took over RESPA enforcement, it is only a matter of time until
more consent orders in RESPA enforcement actions are made public, which will continue to provide a
glimpse into the CFPB’s positions with regard to potential RESPA violations and practices that could
subject companies to RESPA enforcement actions. Until then, this consent order reflects the CFPB’s
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focus on the same factors for bona fide affiliated businesses that HUD used to evaluate and enforce
Section 8 requirements. Thus, if you operate or are an investor in an affiliated business arrangement
that does not conduct day-to-day business as a separate, stand-alone entity, now is the time to evaluate
your business according to RESPA requirements and HUD guidance to ensure you can avoid an
inquiry from the CFPB enforcement police.
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' In re Paul Taylor, Paul Taylor Homes Limited, and Paul Taylor Corp., No. 2013-CFPB-0001 (May 17, 2013),
http://files.consumerfinance.gov/f/291305 cfpb_consent-order-0001.pdf.
2 Policy Statement 1996-2, 61 Fed. Reg. 29,258 (June 7, 1996).
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