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Memo May Signal Increased NLRB Attention to 
Mandatory Arbitration of Employment Claims  
 
 In what may be a sign of greater scrutiny of mandatory arbitration clauses, the outgoing 
General Counsel of the National Labor Relations Board (NLRB) issued a memo that is intended to 
review and clarify the NLRB’s position on mandatory arbitration clauses. Employers routinely 
mandate that employees sign arbitration clauses as a condition of employment. Such clauses, often 
upheld in court as valid provided they do not limit employees’ substantive remedies, prohibit 
employees from challenging employment practices in a venue other than private arbitration. While 
experts’ and employers’ opinions on such clauses vary widely, supporters of the use of arbitration 
clauses maintain they can substantially limit employers’ employment litigation defense costs. 
 
 While the clauses typically do not address matters before the NLRB, even in nonunion work 
forces the National Labor Relations Act (NLRA) applies. Section 7 of the NLRA states, among 
other things, that employees can join in concerted activities (whether through a union or otherwise) 
for the purpose of mutual aid and protection. According to the memo, mandatory arbitration 
agreements do not impinge on Section 7 rights, so long as the agreements make clear that only 
individual rights to file a lawsuit in court are waived and that employees retain their Section 7 rights, 
including the right to challenge the agreements through concerted activity under the NLRA. 
 
 With respect to requiring the arbitration of claims that would potentially be part of class 
action lawsuits – currently a very hot topic – those that are filed by employees for their mutual aid 
and protection implicate NLRA rights. However, not all class action lawsuits or grievances involve 
protected concerted activity. Such claims must be analyzed on a case by case basis. Nonetheless, a 
mandatory arbitration agreement that prohibits all class action grievances and lawsuits likely 
impinges upon protected activity. 
 
 The memorandum encourages NLRB regional offices to give close attention to mandatory 
arbitration clauses. Employers using or considering such clauses are well advised to review them 
with legal counsel in light of possible increased NLRB attention. Possible additions to an overly 
broad mandatory arbitration agreement could include language assuring employees: 
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1. That the agreement does not constitute a waiver of employees’ collective rights under 

Section 7, including the employees’ right concertedly to pursue any covered claim before a 
state or federal court on a class, collective, or joint action basis;  

 
2. That the employer recognizes the employees’ right concertedly to challenge the validity of 

the forum waiver agreement upon such grounds as may exist at law or in equity; and  
 
3. That no employee will be disciplined, discharged, or otherwise retaliated against for 

exercising their rights under Section 7 of the NLRA. 

To obtain more information please contact the Barnes & Thornburg Labor and Employment 
attorney with whom you work, or a leader of the firm’s Labor and Employment Law Department in 
the following offices: Kenneth J. Yerkes, Chair (317) 231-7513; John T.L. Koenig, Atlanta (404) 
264-4018; Norma W. Zeitler, Chicago (312) 214-8312; William A. Nolan, Columbus (614) 628-
1401; Eric H.J. Stahlhut, Elkhart (574) 296-2524; Mark S. Kittaka, Fort Wayne (260) 425-4616; 
Michael A. Snapper, Grand Rapids (616) 742-3947; Peter A. Morse, Indianapolis (317) 231-7794; 
Kevin R. Coan, Minneapolis (612) 342-0324; Janilyn Brouwer Daub, South Bend (574) 237-1139; 
and Teresa L. Jakubowski, Washington, D.C. (202) 371-6366. Visit us online at 
www.btlaw.com/laborandemploymentlaw. 

 © 2010 Barnes & Thornburg LLP. All Rights Reserved. This page, and all information on it, is proprietary and the 
property of Barnes & Thornburg LLP. It may not be reproduced, in any form, without the express written consent of 
Barnes & Thornburg. 

 This Barnes & Thornburg LLP publication should not be construed as legal advice or legal opinion on any specific 
facts or circumstances. The contents are intended for general informational purposes only, and you are urged to consult 
your own lawyer on any specific legal questions you may have concerning your situation. 

 Please send address changes or requests to opt out of these alerts to megan.decker@btlaw.com. 

 

• One of 22 firms nationally on Workforce Management Magazine's 2009 "Hot List" of Top 
U.S. Labor and Employment Firms 

• Top 20 busiest firm for ADA (#8), Civil Rights (#10), Employment Practices (#18) (2009 
Litigation Almanac, Law360) 

• Listed as one of Corporate Counsel Magazine's 2009 "Go-To Law Firms of the World's 
Leading Companies" 

 

For human resource consulting services, contact Krista Skidmore at 317.229.3035 or visit 
FlashPointHR.com. FlashPoint is a non-legal consulting services affiliate of Barnes & 
Thornburg LLP. 

 


