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Abstract 

 

 Second Life has attracted millions of users and dollars.  It has created a new economy.   A 
new breed of business people are conversing and exchange dollars over software code.   Second 
Life is just one example where people in the “real world” are finding new ways to interact with 
one another.  Yet, these interactions are not all positive.  Cases of copyright and trademark 
infringement have appeared within the game.  There has been more than one major lawsuit that 
unfortunately settled.  The virtual world law is still unsettled and Congress and the courts must 
act.  Like the Securities and Exchange Commission regulates the stock market in the real world, 
Congress may need to find a solution for those infringements that will cost businesses millions of 
dollars.  

This article explores solutions Congress or courts could fashion to prevent major losses 
of money and intellectual property.  The law has not kept pace with the technological advances 
that occur on a daily basis.  Virtual worlds are an area that needs reform.  The antiquated titles 
fifteen and seventeen of the United States Code may need be enough to protect someone from 
acting freely and protecting their own property.  This needs to change.  Courts are unlikely to 
decide anything because cases will settle due the enormous impact any decision would have on 
the game makers.  Therefore, Congress should step in and begin the process of finding a way to 
regulate the economy.   
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Copyrighting an Imagination:  Why Reforming Laws in a Virtual World is Critical Today 

 

By: Michael Blankenship 
 

Introduction 

“Your World. Your Imagination.”1  Imagine where you can build and own a luxurious 

island.  You can bring anyone and anything you want to your island.  Next, imagine that you 

own a virtual beach front where you make money simply by allowing individuals to enter and 

play on the beach.  But envision that you work a busy day, working more than a usual 9 A.M. to 

5 P.M. job at a desk.  You may wonder, how can you own all this property, and make money by 

merely letting someone enter and enjoy your virtual property?   Well, simply register an account 

with a virtual world game, create an avatar, and build a life in a virtual world.2  This is what an 

estimated fifty million people will be doing daily for fun or a living by 2011, and will likely not 

stop anytime soon.3   

Now, imagine you have spent many hours creating a second business with a new product 

that has a logo and has built up a strong reputation.  However, now visualize individuals are 

                                                 
1 This is the trademarked slogan for Second Life, one of the largest communities for virtual 

people and property.  See Second Life, http://www.secondlife.com (last visited Feb. 2, 2008). 

2 Virtual worlds are “persistent, computer-mediated environments in which a plurality of players 

can interact with the word and each other.” Dr. Richard A. Bartle, Virtual Worldiness:  What the 

Imaginary Asks of the Real, 49 N.Y.L. SCH. L. REV. 19, 19 (2004). 

3 Wagner James Au, Virtual World Population: 50 Million by 2011, May 20, 2007, 

http://gigaom.com/2007/05/20/virtual-world-population-50-million-by-2011/ (last visited Jan. 

23, 2008). 
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simply ripping off your concept with a simply click of a button.   What can you do to prevent 

such infringements on your business?  This is just one question this paper will address. 

For most gamers, they build in virtual worlds by using their imagination to create avatars 

and virtual property.  Gamers have great latitude to bring out all sorts of creativity when they 

make their avatars and virtual property.  Virtual games are enjoyed by thousands of individuals, 

presumably because they bring a sense of entertainment for some and a way of life for others.4  

There are several three-dimensional virtual fantasy games that are extremely popular among 

gamers, with the most popular being EverQuest5, Second Life6, and World of Warcraft7.  These 

games have gain significant popularity since their inceptions.8  Many people spend several hours 

a day playing these highly addictive games.  This addiction can only be explained by looking at 

the virtual world economies and the intellectual property rights given to the game players.   

 This immense popularity has created several copyright issues and trademark problems.  

Copyright owners may often feel that their legal rights are being violated when another user’s 

avatar is too similar.   For instance, in Second Life, store owners and operators have shut their 

                                                 
4 Scott Hills, Companies Shifting Virtual World Strategies, REUTERS, Oct. 10, 2007, at A1. 

5 EverQuest is a game manufactured and distributed by the Sony Corporation.  EverQuest, 

http://everquest.station.sony.com/ (last visited Feb. 25, 2007). 

6 Second Life, supra note 1. 

7 See World of Warcraft, http://www.worldofwarcraft.com (last visited Jan. 28, 2008). 

8 See Au, supra note 3. 
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doors to virtual customers because of the program, CopyBot.9  CopyBot is a debugging tool used 

to access Second Life.10  Copybot works by copying items created in Second Life, and later 

revisions without permission from the creator or owner.11  The Copybot program is a potential 

problem for Linden Labs, Second Life’s creator, because it may be subject to claims from 

business owners in the game.  This activity could prevent business owners from operating in the 

game, and large corporations from placing their trademarks in the game.  Thus, it is crucial that 

some obvious protections are evident to all gamers and creators.    

The virtual worlds were put on notice when the first lawsuit was brought against a 

videogame company, NCSoft, by comic book creator, Marvel Enterprises for avatars created by 

its own gamers.12  The lawsuit, however, was settled, and thus the copyright laws in the virtual 

worlds are not well-established.  Therefore, legislation could be crucial as courts may never 

                                                 
9 Jennifer Granick, Second Life Will Save Copyright, WIRED, Nov. 20, 2006, available at 

http://www.wired.com/gaming/virtualworlds/commentary/circuitcourt/2006/11/72143 (last 

visited Jan. 26, 2008).  

10   Daniel Terdiman, “Second Life” Faces Threat to Its Virtual Economy, CNET, Dec. 1, 2006, 

available at http://www.news.com/Second-Life-faces-threat-to-its-virtual-economy/2100-

1043_3-6135699.html (last visited Jan. 26, 2008). 

11 Second Life Blog, http://nwn.blogs.com/nwn/2006/11/second_life_clo.html (last visited Oct. 

31, 2007). 

12 Marvel Enters., Inc. v. NCSoft Corp., No. 04-CV-9253 (PLAx), 2005 WL 878090 (C.D. Cal. 

Mar. 9, 2005). 
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create new law in this area as companies are likely to settle with gamers because of the publicity 

and potential loss to their business.13   

This paper will address these issues, and will try to explain the virtual world economy 

and intellectual property legal issues.  First, this paper will outline virtual world economies.  This 

paper will also determine whether placing a monetary value on in-game items amounts to easier 

sales, and thus allows players sell items on auction websites.14  Next, it will examine the various 

copyright and trademark protections given to players and operators of the game.15  Specifically, 

what remedies, if any, that users and game makers have against those who impede creativity by 

infringing on another’s copyrights.  Third, this paper will look at various affirmative defenses 

that could be raised against a secondary infringement claim.  Further, this paper will point to the 

Digital Millennium Copyright Act as a crucial defense; specifically, how the Act applies and 

protects virtual world gamers.  Finally, it will conclude by looking toward the future, and 

developing a theory as to how gamers can work to protect themselves.   

I. Virtual World Economies 

Virtual world economies are typically created in Multi-User Dimensions (MUD) and 

Massively Multiplayer Online Role-Playing Games (MMORPG).  While there are no tangible 

                                                 
13  There is, however, a chance a federal court could take on a lawsuit.  See, e.g., Eros, LLC v. 

Simon, No. 07-cv-04447-SLT-JMA (E.D.N.Y. Oct. 24, 2007). 

14 The United States Joint Economic Committee has looked into whether to tax in-game trading.  

BBC NEWS UK, Oct. 19, 2006, available at http://news.bbc.co.uk/2/hi/technology/6065534.stm.  

15 While this paper could go deeper into other issues such as right of publicity (ROP), it is 

confined to copyright and trademark issues because the author feels it is more relevant to virtual 

worlds and the property rights in those worlds. 
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goods, there is, however, a usual supply and demand within these worlds.  Today, virtual worlds 

are growing at a rapid rate, and people playing in the games are becoming richer.16  The virtual 

world economy is massive, estimates putting its Gross National Product at somewhere between 

Russia and Bulgaria.17  The worlds generate billions of dollars, and millions of people visit the 

worlds each day.18   Trade is free because the game makers do not charge for the bartering of 

goods in the game. 

Individuals typically represent themselves or a “second life” within the virtual world.  In 

order to replicate themselves, users create their own identities’ through avatars.19  Avatars in 

virtual worlds are three-dimensional representations of users or simple representations of their 

player.20  According to one legal scholar, an avatar “facilitates the development of a core self, a 

personal sense of what gives live meaning.”21  Avatars are just computer software code, morphed 

for a gamers use.  MMORGs are usually the source of the most sophisticated avatars.  Gamers 

                                                 
16  Edward Castronova, Virtual Worlds: A First-Hand Account of Market and Society on the 

Cyberian Frontier 2-3 (CESifo Center for Economic Studies and Ifo Institute for Economic 

Research Dec. 2001), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=294828. 

17   Id. 

18 “One recent survey estimated the market for online electronic games in 2003 was $1.9 billion, 

predicted to grow $5.2 billion in 2006, and $9.8 billion by 2009.” Jack M. Balkin, Virtual 

Liberty: Freedom to Design and Freedom to Play in Virtual Worlds, 90 VA. L. REV. 2043, 2043 

n.1 (2004). 

19 Lawrence Lessig, CODE AND OTHER LAWS OF CYBERSPACE, 33 (Basic Books 2000). 

20 Id. 

21 Sherry Turkle, LIFE ON THE SCREEN, 203 (Simon & Schuster 1st ed. 1995). 
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manipulate how their avatars appear by using a few clicks of a computer mouse.  Avatars do 

many different things that simulate real world interaction, such as speaking or pantomiming.22   

Within virtual worlds exists virtual property.  Virtual property is similar to real world 

property because it is transferable, exclusive, and persistent.23  The value of virtual property is 

determined by the property’s inherent value to other users.24  Much of the pricing is determined 

through an exchange, or users go to an online auction website where they purchase property.25    

Supply and demand is the macroeconomic effect that determines the success of the virtual prices. 

Recently, the U.S. government has gotten involved with the issue of virtual property 

trading.26  While virtual property is intangible, a gamer can profit from the buying and selling of 

property in the game or in the real-world.  The U.S. government, however, wants to tax any 

property that is sold because gamers are producing gains outside the virtual world.27  This is a 

singular economic issue that has affected millions of users.  Now, there is no taxation or 

gambling issue, but if this trend continues, the real-world government may step in. 

Gains outside the virtual world are not the only new economic issue, other economic 

principles have also been created through these virtual worlds.  For example, the newest 

                                                 
22 See EDWARD CASTRONOVA, SYNTHETIC WORLDS 36-42 (2005). 

23 See Joshua A.T. Fairfield, Virtual Property, 85 B.U. L. REV. 1047, 1053-55 (2005). 

24 See id. 

25 See http://secondlife.com/whatis/economy-market.php (last visited Nov. 15, 2007); see also 

Appendix B. 

26 See Joint Economic Committee, supra note 14. 

27 See id. 
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principle is “mudflation”.28  Mudflation occurs when an acquired or introduced item makes an 

existing item lose significant value within the virtual world.29  This typically occurs when there 

is a new version to the game.30  Yet, mudflation can also occur with a simulated currency that 

can be exchanged for real U.S. dollars, such as it can happen in Second Life.  Mudflation occurs 

in this instance when the game’s dollars are given away as part of the game.31  Mudflation is a 

singular new concept created from virtual world economies.   

 To get a better grasp of exactly how the virtual world economy works, it is best to explain 

how the economy works through an example.  Thus, this paper will outline Second Life, an 

extremely popular game among virtual game users that simulates a real-world environment.32   

II. Second Life as a Virtual World Example 

 In 2003, Second Life was created by Philip Rosendale, better known as Philip Linden 

within the game.33  Second Life has experienced significant growth over the past year boasting a 

                                                 
28 Corey Doctorow, Mudflation:  Inflation in Virtual Worlds, BOINGBOING, Jan. 19, 2007, 

http://www.boingboing.net/2007/01/19/mudflation-inflation.html (last visited Feb. 18, 2008).  

“Mudflation” is a neologism made up of the terms multi-user domain (MUD) and inflation.  

29 Id. 

30 Id. 

31 Id. 

32 Second Life’s creator does not see the game as a MMORG, rather, he sees it as platform, and 

even a 3-D Web browser.  See Reena Jana and Aili McConnon, Second Life Lessons, 

BUSINESSWEEK ONLINE, Innovation & Design, Oct. 31, 2006.   

33 See Linden Labs Management, http://lindenlab.com/management#rosedale (last visited Feb. 

15, 2008). 
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near 4.5 million “game residents”.34  Residents of the game spend over $7 million a month on 

virtual products, land, and services.35  Anyone with a broadband Internet connection can enter 

the game.36  Gamers simply download software and create an avatar.37  Users then login to 

Second Life, beginning their in-world experience.38  They use the software's tools to create 

objects and communicate with other virtual residents via instant messaging and voice services.39   

To make money in the game, users work in stores, business management, entertainment, 

custom content creation, and other personal services.40  Another way to make money in Second 

Life is to “camp” in the game.  In Second Life, there are locations where users can earn money by 

either sitting, doing an activity such as dancing or painting, or another similar activity; payment 

is offered for time spent.  Money is earned the same way it is earned in the real world, mainly by 

investment and labor. 

Before gamers begin this experience, Second Life requires them to electronically agree to 

a user service agreement that all gamers must sign before downloading the game to their 

                                                 
34 See Appendix A. 

35 Robert D. Hof, My Virtual Life, BUSINESSWEEK, May 1, 2006. 

36 See id. 

37 Id. 

38 Id. 

39 Id. 

40 TD Goodliffe, New to SL? Here are Some Ways to Make Money, VIRTUAL TO REALITY, Oct. 

31, 2006, available at http://www.vtoreality.com/2006/new-to-sl-here-are-some-ways-to-make-

money/259/ (last visited Jan. 31, 2008). 
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computers, called the Terms of Service (“TOS”).41  The service agreement explains everything 

from the downloading of the game to privacy rights to copyright protections.42  The TOS is the 

contract created between the gamers and the game creators.  The TOS is an important agreement 

for game-makers that assures that there will be no abuses, and if there are any, the gamer will be 

punished by a suspension of their accounts. 

In Section 3.2 of the TOS, Linden Labs allow the gamers to retain the intellectual 

property rights of their avatars, land, and property in the game.43  In addition, Linden Labs 

allows gamers to use “Linden dollars” (L$) to buy or rent property.44  Second Life’s economy has 

been developed through its singular LindeX currency exchange, using the Linden dollar.45
  The 

LindeX currency exchange is currently trading around 265 Lindens for each U.S. dollar and it is 

pegged at 270 Lindens per dollar.46  In addition to paying for currency that buys new clothes for 

avatars, users pay a minimum of $9.95 per month for a monthly membership.47   

                                                 
41 See Second Life, http://secondlife.com/corporate/tos.php (last visited Feb. 6, 2008). 

42 Id. 

43 The agreement specifically states that:  “[The users] retain copyright and other intellectual 

property rights with respect to Content you create in Second Life, to the extent that you have 

such rights under applicable law. However, [the user] must make certain representations and 

warranties, and provide certain license rights, forbearances and indemnification, to Linden Lab 

and to other users of Second Life.” Id. at 3.2 [hereinafter Agreement]. 

44 See Hof, supra note 35. 

45 See id. 

46 See Appendix B. 

47 See Hof, supra note 35. 
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There have been many businesses that have set-up shops in the Second Life including 

Dell Computers, H&R Block, and Harvard Law School hoping to capitalize on the new 

economy.48  These firms hope that the individuals that play within the game will be convinced to 

use them outside the world.  Even if the individuals do not pay for these products and services, 

they will still be able to pay for services or use the services within the game.  For example, 

Harvard Law School even teaches a class within the game.49  Second Life is an entrepreneurial 

environment where people have made livings out of “playing” and working in a virtual world.50  

Other schools have started distant learning schools.51  However, businesses have become worried 

about possible copyright and trademark infringements that have occurred in the game.52  To date, 

there have been no “virtual lawsuits”, but it does not seem like an impossibility to see rights 

adjudicated regarding the game’s interface.   

                                                 

 
49 See Harvard Law School Website, http://blogs.law.harvard.edu/cyberone/course-

materials/second-life/ (last visited Feb. 1, 2008).  The course description states:  

Cyber One: Law in the Court of Public Opinion. The subject matter of the course 
is the creation and delivery of persuasive argument in the new integrated media 
space constituted by the Internet and other new technologies. Our premise is that 
“First World” and corporate domination of entertainment media, laws, and news 
can be balanced by the voices of individuals, groups and universities who use new 
media intelligently.  

Id. 

50 Laura Tiffany, Starting a Second Life Business: Virtual Money Can Turn Into Real Money in 

Online World, ENTREPRENEUR.COM, Feb. 22, 2007, available at 

http://www.msnbc.msn.com/id/17280460 (last visited Feb. 1, 2008). 

51  Christine Lagorio, The Ultimate Distance Learning, N.Y. TIMES, Jan. 7, 2007, at A4.  

52 See Terdiman, supra note 10. 
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Likewise, individual gamers are facing a threat from hackers that threatens their world.  

CopyBot, as discussed above, has become a serious problem.53  For instance, in November 2006, 

the Linden dollar experienced a steep decline because of the fear of CopyBot.54  Now, Second 

Life is using the DMCA to protect itself from potential lawsuits that may occur from the 

CopyBot program.  Further, Second Life will quickly react to any claim that someone is 

infringing another’s property.  Thus, a major issue that has come up in the past year is copyright 

and trademark issues.  Linden labs will need to be cautious about how it regulates the property in 

the game.  Gamers and game makers could possibly try to lobby Congress to create legislation 

that will try to protect its interest. 

III. Copyright and Trademark Infringement  

Intellectual property rights including, but not limited to, copyrights and trademarks are 

protected by the United States Constitution.55  Before a virtual world gamer can use a game 

program, they are required to sign an agreement, an end-user license agreement (“EULA”).  In 

that agreement, they will be given the ownership of the property they make in the game, like 

                                                 
53 See Granick, supra note 9. 

54 See id. 

55 U.S. CONST. art. 1, sec. 8, cl. 3.  “Congress shall have power . . . to promote the progress of 

science and useful arts, by securing for limited times to authors and inventors the exclusive right 

to their respective writings and discoveries.”  Id.  Whereas, trademarks are allowed because the 

Constitution states that Congress has the authority “[t]o regulate Commerce with foreign 

Nations, and among the several States, and with the Indian Tribes . . . .”  U.S. CONST. art. 1, sec. 

8, cl. 8.   
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Second Life, or will not be given any rights to their artistic creation, like EverQuest.56  Gamers 

must agree or else they will not be able to enroll and enjoy any virtual game.   

A. Copyright Protection and Infringement 

  Characters are generally copyrightable.57  Further, virtual worlds possess the originality 

and creativity required by copyright law.58  Virtual worlds are audiovisual works.  Thus, 

characters created in the game are audiovisual works that qualifies as an original work.  This 

means that when players create their avatars and property in the game, they are creating 

characters that are likely protected by federal copyright law.   Copyright laws under the 

Copyright Act give copyright owners a monopoly over their work; however, this monopoly is 

curtailed by the time the holder may retain their copyright.59 

If gamers, however, have signed an agreement waiving their copyrights, then they no 

longer have ownership of these rights, instead the rights are in the possession of the game 

provider.  The service provider will then be liable for any copyright violators.  Thus, game 

                                                 
56 EverQuest User Agreement and Software License, 

http://everquestonlineadventures.station.sony.com/content.vm?page=License%20Agreement 

(last visited Jan. 18, 2008). 

57 Compare Nichols v. Universal Pictures Corp., 45 F.2d 119 (2d Cir. 1930) with Walt Disney 

Prod. v. Air Pirates, 581 F.2d 751 (9th Cir. 1978).  In the Air Pirates case, the judge held that 

comic book characters are different from literary characters.  Air Pirates, 581 F.2d at 755. 

58 See 17 U.S.C. § 102 (2006). 

59 “Copyright in a work created on or after January 1, 1978, subsists from its creation and, except 

as provided by the following subsections, endures for a term consisting of the life of the author 

and 70 years after the author's death.”  Id. § 302(a). 
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providers will need to have software within the game that seeks out any infringement, and will 

have to rely on other users to report any violations.  Users should be aware, however, that 

thumbnails or screenshots of their property could potentially be copied by individuals who use 

them.60  Even with strong copyright protection under federal law, players are not given the fullest 

copyright protection under federal statutory law.61  Thus, a “virtual world reform” may be on the 

way especially with the expansion of the virtual world around the globe.62   

On the other side, there are various defenses that a supposed infringer could claim such as 

fair use, parody, and scenes á faire.  First, fair use is constitutional and has been codified in the 

United States code.63  Fair use allows people to use copyrighted material without fear of 

infringing on the material.  In addition, fair use works to balances out the artistic ownership 

because we live in a multimedia world.64  Further, there should be a public domain where people 

are able to build their artistic expression.   

Second, parody can be protected under the fair use doctrine.65   The Supreme Court of the 

United States has ruled that parody “is the use of some elements of a prior author's composition 

                                                 
60 See, e.g., Perfect 10, Inc. v. Amazon.com, Inc., 487 F.3d 701 (9th Cir. 2007). 

61 17 U.S.C. § 106 (2006). 

62 See Appendix A. 

63 Id. § 107 (2006). 

64 Hon. Pierre Leval, Toward a Fair Use Standard, 103 HARV. L. REV. 1105 (1990). 

65 Id. § 107 (2006).  The factors courts contemplate are:  
 

(1) the purpose and character of the use, including whether such use is of a 
commercial nature or is for nonprofit educational purposes; (2) the 
nature of the copyrighted work; (3) the amount and substantiality of 
the portion used in relation to the copyrighted work as a whole; and (4) 
the effect of the use upon the potential market for or value of the 
copyrighted work. 
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to create a new one that, at least in part, comments on that author's works.”66  Parody allows 

individuals to “poke fun” at copyrighted material without worrying that the material possesses a 

complete monopoly.  Further, the individuals who use parody may profit from the use of such 

materials.   

Finally, the last major defense is scenes á faire, translated from French to English as “fair 

scenes”.  Scenes á faire refers to certain distinct elements such as settings, characters, or 

incidents, in a copyrighted work that are absolutely necessary or indispensable in describing a 

particular “scene.” 67  Virtual worlds likely have plenty of these scenes within the game because 

the virtual world is very similar to the real world.  Thus, users could use this defense when trying 

to create something that another user has already created, like an oak tree for a front yard. 

Gamers in Second Life can use federal copyright protections to profit from their property 

by simply creating an original work of authorship.68  Yet, any claim a gamer may have against 

another could be protected by the fair use principle.  Gamers could probably use another’s 

material if they create a slight variation on the copyrighted material.  For example, gamers would 

simple make a change to the audiovisual work by changing the colors and sound.  Linden Labs, 

however, is unlikely to get involved because it wants content creators to build the game and it 

will want to protect user’s freedom of expression in the game.  Nevertheless, Linden Labs 

protects its own interest by using the Digital Millennium Copyright Act (“DMCA”).69   Gamers 

                                                                                                                                                             

Id. 

66 Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 569-70 (1994). 

67 See Atari Games v. Oman, 888 F.2d 878, 879 (D.C. Cir. 1989). 

68 17 U.S.C. § 102 (2006). 

69 Digital Millennium Copyright Act of 1998, 17 U.S.C. §§ 512, 1201–1205, 1301–1332 (2006). 
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and users, however, will likely claim a fair use defense to protect their products and avatars 

within the game.70 

B. Digital Millennium Copyright Act  

Another crucial protection for copyright holders is the Digital Millennium Copyright Act 

(“DMCA”).71  The DMCA amended aspects of the copyright law to address some singular issues 

presented by advances in digital information technology.72  The DMCA extinguishes Internet 

Service Provider (“ISP”) liability in connection with the misconduct of third parties.  The 

DMCA creates a violation where someone circumvents any technological measure controlling 

the access to a particular copyrighted work.73  Moreover, if a company or individual traffics or 

generally offers products infringe a copyright, then it may be held liable.74  Thus, the DMCA is 

an important issue for service providers and game creators.    

Under the DMCA, once an ISP becomes aware of copyright infringement activity, it can 

avoid liability by taking appropriate action against the subject subscriber.75  There is a safe 

harbor that allows service providers to avoid liability if it follows statutorily defined measures.76  

                                                 
70 17 U.S.C. § 107 (2006). 

71 Digital Millennium Copyright Act of 1998, 17 U.S.C. §§ 512, 1201–1205, 1301–1332 (2006). 

72 See, e.g., In re subpoena to University of North Carolina at Chapel Hill, 367 F. Supp. 2d 945 

(M.D.N.C. 2005). 

73 17 U.S.C. § 1201 (2006). 

74 Id. 

75 Id. § 512(c) (2006). 

76 Id. § 512(i)(1) (2006).  The statute limitations are defined when a “[service provider] has 

adopted and reasonably implemented, and informs subscribers and account holders of the service 

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=3b8fa3b5-1a13-4bd5-bd9f-4cff3c52aaf6



19 
 

In order to get this protection, the service provider must take down the possible infringing 

content expeditiously, the provider must take reasonable steps to take it down, and the provider 

must notify the user that their content was infringed.77 

For virtual world games like Second Life, the DMCA is probably the most important 

intellectual property act protecting its legal interest.  In the Second Life’s Terms of Service as 

well as on the company’s website, there is a specific section related to DMCA take-downs.78  A 

gamer must file a notification with Second Life before any action will be taken.79  Further, the 

person alleged to be infringing could file a counter-claim to have the material restored.80   

Recently, six Second Life content creators have filed a seventy-three page lawsuit in the 

Eastern District of New York against another Second Life user who allegedly exploited a flaw in 

the software to create thousands of their content.81  Simon, the defendant, allegedly sold products 

in the game under the name Rase Kenzo.82  The attorneys for the plaintiff originally sent a cease 

                                                                                                                                                             

provider's system or network of, a policy that provides for the termination in appropriate 

circumstances of subscribers and account holders of the service provider's system or network 

who are repeat infringers; and [a service provider] accommodates and does not interfere with 

standard technical measures.”  Id. 

77 See id. 

78 See Second Life DMCA Policy, http://secondlife.com/corporate/dmca.php (last visiting Feb. 2, 

2008).   

79 Id. 

80 Id. 

81 Eros, LLC v. Simon, No. 07-cv-04447-SLT-JMA (E.D.N.Y. Jan. 24, 2007). 

82 Id. 
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and desist letter and the attorneys a settlement proposal to Simon, but they got no response.83  

The attorneys even claim they “originally tried to go through Linden Lab. Everybody filed 

DMCA notices.  We filed support tickets and abuse reports.  We even sent a letter to Robin and 

copied Philip. We got nothing.”84  The case is still pending in the Eastern District of New York.  

It is uncertain how the judge in the case will rule, or whether it will go to a jury. 

Unlike the Marvel case85, gamers are now suing one another, as shown in the Eros case 

above, because Second Life has shielded itself by not sharing the copyrights created in the 

game.86  In the Marvel case, the NCSoft was sued by Marvel for allegedly allowing users to play 

and fashion avatars in its game, City of Heroes, that were remarkably similar to the comic book 

characters in which Marvel owned the characters’ copyrights.87  The case settled before a court 

decision was reached.  In Second Life, lawsuits over copyrights will come from businesses 

against other businesses.  Lawsuits will also be created by gamers against gamers because all 

Second Life gamers own the rights to their own virtual property. 

                                                 
83 Id.; see also Benjamin Duranske, Six Major Second Life Content Creators Sue Alleged 

Copyright Infringer in NY Federal District Court, Virtually Blind, Oct. 27, 2007, available at 

http://virtuallyblind.com/2007/10/27/content-creators-sue-rase-kenzo/.  

84 Id. 

85 Marvel Enters., Inc. v. NCSoft Corp., No. 04-CV-9253 (PLAx), 2005 WL 878090, at *1 (C.D. 

Cal. Mar. 9, 2005). 

86 See Agreement, supra note 43. 

87 Id. 
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C. Trademark Protection and Infringement 

Trademarks are important for businesses because trademarks identify the source of the 

goods or services, and distinguish them from the goods or services of others.88  Trademarks are 

phrases, words or symbols that are used to identify a manufacturer or sponsor of a good or the 

provider of a service.    In addition, unlike copyright protection, trademark protection lasts as 

long as the user maintains the mark, and thus could last forever.89    

Trademark protection for virtual worlds is not protected by the DMCA; rather, the 

protection appears to exist in Title 15 of the United States Code.90  Moreover, most game 

providers are just hosting the trademark infringements that are not considered “in commerce” 

under the Lanham Act; rather, the sale of goods in the game considers business commerce.91  

Thus, the game host will unlikely be held liable for trademark infringements.  Yet, hosts will 

presumably want to protect the trademark holders because such protection will keep the 

businesses in the game.  This is especially important in those virtual worlds that rely on a 

monetary exchange because the monetary unit will go up or down based on the economy within 

                                                 
88 See New Kids on the Block v. News America Pub., Inc., 971 F.2d 302, 305 n.2 (9th Cir. 1992) 

(“[I]nform[s] people that trademarked products come from the same source.”); see also Beverly 

W. Pattishall, et al., TRADEMARKS AND UNFAIR COMPETITION, § 5.01, at 171 (declaring that the 

Lanham Act originally provided trademark owners with protection in infringement suits when 

consumers were likely to be confused as to source). 

89 See 17 U.S.C. §§ 302-03 (2006). 

90 See 15 U.S.C. §§ 1051-1127 (2006). 

91 Id. § 1125(a) (2006). 
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the game.92  Accordingly, any large issue such as a lawsuit will affect the virtual world economy.  

Therefore, it behooves game creators to carefully balance a fine line of protecting themselves 

while not infringing on its gamers’ property rights. 

Lately, businesses have been worried about trademarks being knocked off in Second Life 

because avatars wear their trademarked products, sell their trademarked property, or license their 

trademarked material without permission.93 Gamers could use the trademark on their avatars by 

adding the images, but not paying for products.  Thus, Linden Labs will have to be more 

protective of businesses’ trademarks if it wants businesses to join the game. 

D. Secondary Liability – Contributory and Vicarious  

Online game creators are likely to be fearful of lawsuits like the Marvel Enterprise suit 

because the creators could be sued for the same claim, secondary liability, especially in those 

instances where company either owns or shares the copyrights with the gamers.  Secondary 

liability exists either as vicarious or contributory liability for both copyright and trademark 

infringement.94  For instance, “[c]ontributory infringement originates in tort law and stems from 

                                                 
92 For an example of how the U.S. dollar works, see F. William Engdahl, Crisis of the U.S. 

Dollar System, Oct. 14, 2006, available at 

http://www.globalresearch.ca/index.php?context=viewArticle&code=ENG20061014&articleId=

3482 

93 See Sarah Adamczyk, Second Life-A Whole New World of Trademark Infringment?, CHILLING 

EFFECTS, Oct. 27, 2006, available at http://www.chillingeffects.org/weather.cgi?WeatherID=561 

(last visited Feb. 1, 2008). 

94 See, e.g., Fonovisa, Inc. v. Cherry Auction, Inc., 76 F.3d 259 (9th Cir. 1996); Hard Rock Cafe 

Licensing Corp. v. Concession Services, Inc., 955 F.2d 1143 (7th Cir.1992). 
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the notion that one who directly contributes to another's infringement should be held 

accountable.”95   Whereas, “vicarious liability is imposed in virtually all areas of the law, and the 

concept of contributory infringement is merely a species of the broader problem of identifying 

circumstances in which it is just to hold one individually accountable for the actions of 

another.”96  Both infringements, either contributory or vicarious, represent a concern that the 

distributor or manufacturer has control over the individuals using the service or product. 

Contributory copyright infringement exists when an enterprise such as a manufacturer or 

distributor knowingly contributes to another’s infringing behavior.97  Specifically, the Second 

Circuit has defined it as “one who, with knowledge of the infringing activity, induces, causes or 

materially contributes to the infringing conduct of another, may be held liable as a ‘contributory’ 

infringer.”98  Typically, courts will look to various factors such as the amount of products that 

have been allegedly infringed.99  In addition, another major factor is whether the enterprise is 

providing the facilities or site known for copyright infringing behavior, which may be sufficient 

for that enterprise to be sued for contributory infringement.100   

Further, the standard for contributory trademark infringement is if a distributor 

knowingly or intentionally induces an individual to infringe or if the distributor continues to 

                                                 
95 Id. at 264 (9th Cir. 1996). 

96 Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417, 435 (1984). 

97 See Fonovisa, Inc., 76 F.3d at 264.   

98 Gershwin Pub. Corp. v. Columbia Artists Management, Inc., 443 F.2d 1159, 1162 (2d Cir. 

1971). 

99 See Fonovisa, Inc., 76 F.3d at 264.  

100 See id. 
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allow one who it knows or should know is engaging in trademark infringement.101  For instance, 

a company will be found liable, if it distributed drugs to a pharmacist with the knowledge that 

the pharmacist was purposefully mislabeling the drugs with a trademarked label instead of a 

generic label.102  A company cannot also be willfully blind to what is happening on its 

premises.103  Thus, any company that supports businesses or individuals where there is even a 

remote possibility of trademark infringement should become aware and prevent any infringing 

behavior. 

In addition, vicarious infringement exists when the infringer and suspected joint 

tortfeasor have an actual or apparent partnership.104  Vicarious liability is based on agency 

principles where the principal or the agent has authority to bind one another in contracts.105  

Further, it will also exist when there is joint ownership.106  Therefore, the key issue in the 

relationship is whether the agent is acting on the principal’s behalf, where the agent has infringe 

on another’s copyright or trademark. 

In a virtual world, contributory and vicarious liability could exist where game creator like 

Linden Labs has knowledge or should know that its gamers are use a trademarked product in its 

                                                 
101 Inwood Labs., Inc. v. Ives Laboratories, Inc., 456 U.S. 844, 854-55 (1982). 

102 These were the facts in Inwood Labs.  Id. at 845-848. 

103 See Hard Rock Licensing Corp. v. Concession Corp., 955 F.2d 1143, 1149 (7th Cir. 1992).  

“[W]illful blindness is equivalent to actual knowledge . . . .” Id. 

104 See Fonovisa, Inc., 76 F.3d at 262;  see generally Shapiro, Bernstein & Co. v. H. L. Green 

Co., 316 F.2d 304 (2d Cir. 1963). 

105 See id. 

106 See id. 
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business or game play.  Companies that supply virtual worlds will have gamers and businesses 

operating in its business.  There should be a heightened awareness among those game creators 

that there could be copyright and trademark infringement. In the Marvel Enterprises case, claims 

of contributory and vicarious liability were filed against the creators of the game City of Heroes, 

NCSoft, because NCSoft continued to allow Marvel’s characters to replicated in the game with 

NCSoft’s full knowledge that this was happening.107  Although there was no court decision, there 

is a risk that companies may continue to be sued if they allow their gamers to “steal” material 

from copyright and trademark holders.   This is a real danger. 

E. Summary 

The best way for gamers of Second Life and other virtual worlds to prevent copyright and 

trademark infringements is through their service agreements.108  Since Second Life does not 

formally enforce or police infringements, users must be vigilant in pointing out infringement.  

Users, however, will have to be cautious of virtual worlds that do not give exclusive rights.   As a 

form of punishment, the game could create a judicial system that works to eradicate the users in 

the game that continuously violate other’s rights.  These violations could become a large 

problem even outside the game where one user steals the copyrighted material of another for 

their website or company.   While it would be inappropriate to ask for Second Life or any other 

virtual world to police outside their jurisdiction; rather, it would be a travesty, however, if any 

virtual world continued to let users to participate in their games after having actual knowledge of 

any question of infringement. 

                                                 
107 See Marvel Enters., Inc. v. NCSoft Corp., No. 04-CV-9253 (PLAx), 2005 WL 878090 (C.D. 

Cal. Mar. 9, 2005). 

108 See Agreement, supra note 38. 
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Moreover, Second Life and other virtual worlds have an incentive to prevent trademark 

infringement.  As bigger real-world corporations enter the game, the need for trademark 

protection grows.  Companies will not want to pay to be in the game if their products are being 

diluted.  Businesses will not want to see an entire virtual reproduction of their catalogs, logos, 

and clothing.109  In addition, in those games where the users do not own the copyrights, the game 

makers, who do own the copyrights, protect their own copyrights or else facing losing any legal 

recourse against alleged infringers. 

IV. Solution and Conclusion 

 Property rights are crucial to a democratic and capitalistic society.  Intellectual property 

rights within a virtual world should be and seem to be governed by the same legal concepts as in 

our “bricks and mortar” universe.  These rights exist by contract, by statutory law, or by common 

law.  The protection of “virtual rights” is an emerging area of the law, but there is almost nothing 

to aid lawyers and judges because there is not anything to date that has established common law 

in this area.   The rules should be the same in both worlds because there is little to differentiate 

between the two worlds except software code.  In addition, both worlds exchange property that 

needs legal protection to keep the free exchange of such property. 

Further, the main question for gamers is how they will protect their rights and how much 

it will cost them to protect their rights.  To date, there are no published federal cases in which a 

gamer has sued a virtual world creator, but these worlds have only been in existence for less than 

ten years.110  We may see what the federal courts will do with the copyright infringement claim 

                                                 
109 See Adamczyk, supra note 80.  

110 Second Life was created in 2003, thus it has only been around for four years. 
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in the recent Eastern District of New York case.111  However, the case could be settled, and once 

again the virtual world industry would then be left with clearly defined laws.   

 In order to protect their intellectual property rights, the creators and players of virtual 

worlds will have to watch the development of the businesses.  They will have to be vigilant to 

protect their rights.  Yet, they will not be able to rely on virtual world creators such as Linden 

Labs, because unlike City of Heroes in the Marvel case, Linden does not share the copyrights 

created by gamers.  Thus, users will need to avoid so-called click wrap end user license 

agreements that require users to give up their rights to any of their artistic creation.  

In addition, Second Life’s Terms of Service defines the Linden dollar as “a limited 

license right available for purchase or free distribution at Linden Lab’s direction, and is not 

redeemable for monetary value from Linden Lab.”112  Linden has made itself the central bank of 

the game, and has put itself at risk for “mudflation” because its currency is not backed by the real 

world.  If there is a sudden decrease in the number of customers due to legal issues related 

property rights then there could be a serious economic recession in the game.   

Freedom to create innovative avatars and businesses is crucial and should remain strong 

within all virtual worlds.   One author correctly identified the three kinds of freedom in virtual 

worlds:  (1) the gamers’ freedom to interact with one another; (2) the game creators’ freedom to 

create and control the virtual world; and (3) the gamers’ and creators’ freedom to build 

together.113   This freedom will be crucial for the virtual world industry to thrive.  Congress and 

                                                 
111 Eros, LLC v. Simon, No. 07-cv-04447-SLT-JMA (E.D.N.Y. Oct. 24, 2007). 

112 See Agreement, supra note 38, at 1.4. 

113 Jack M. Balkin, Virtual Liberty: Freedom to Design and Freedom to Play in Virtual Worlds, 

90 VA. L. REV. 2043, 2046-2052 (2004). 
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courts will be the biggest players to keep the games alive and lawful.     While gamers should be 

free to create their avatars and businesses in virtual worlds, legislators and courts should not 

yield to weaker copyright laws at the expense of such freedom. 

Finally, companies like Linden Labs will probably not lead a campaign against gamers 

that may be seen as a draconian charge against gamer rights.   Therefore, gamers must remain 

alert in order to protect their property rights.  They will have to weigh the cost and benefits of 

bringing a real-world lawsuit in a district court.  Further, legislators and courts will have to 

become activist in keeping innovation and creativity alive for businesses and gamers while 

balancing the copyright holders’ rights. 
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114 Taken from the Linden Labs economy page, available at 

http://secondlife.com/whatis/economy-market.php (last visited Feb. 20, 2008). 
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