









































produced by the parties and Dr. Cabrera himself conducted independent sampling at 49 former
Chevron oil production facilities. Dr. Cabrera found that 100% of Chevron’s former well sites
and oil production facilities inspected during the trial show extensive levels of toxic
contamination in violation of legal norms in Ecuador, and that both plaintiffs’ and Chevron’s
sampling evidence corroborated his conclusions.

30.  The trial evidence reviewed by Dr. Cabrera included various peer-
reviewed health studies that document high cancer rates in the region where Chevron operated,
survey data of more than 1,000 persons from different families living near oil production
facilities, and population statistics. Using conservative measures, the final report produced by
the Cabrera team estimated 1,401 excess cancer deaths in the region where Chevron operated
due to oil contamination. The report also concluded that the closer people lived to the sources of
the contamination, the more likely it was that they would suffer from leukemia and other
cancers. In the area where Chevron operated, scientific studies in evidence have found elevated
rates of oil-related health problems such as spontaneous miscarriages, dermatitis, skin mycosis,
dizziness, nausea, muscular pain, and chromosomal damages at the DNA level. Other peer-
reviewed studies found significantly elevated levels of cancers of the stomach, rectum, skin, soft
tissue, and kidney in men; increased incidents of cancers of the cervix and lymph nodes in
women; and increases in the incidence of hematopoietic cancers and leukemia in children.

31.  The Cabrera report calculated damages at up to $27.3 billion to cover
clean-up of soils and groundwater, the installation of proper technology in the oilfields to prevent
further discharges, damages from health impacts, compensation for excess cancer deaths,

installation of potable water, and the cost of mitigating cultural impacts to the indigenous groups.



found its conclusions reasonable and its damages assessment consistent with the costs of other
large environmental clean-ups around the world. The damages assessment is not binding on the
court; ultimately the presiding judge will issue a final decision to resolve all questions of liability
and damages. The losing party will have the option of availing itself of two layers of appeal in
Ecuador, and in Chevron’s case, challenging any enforcement action consistent with its earlier
representation to this Court.

32.  The matter is now sub judice. The trial court in Lago Agrio has not yet
issued a judgment.

IV.  Chevron Unsuccessfully Attempts to Evade the Ecuadorian Courts With a Bogus
AAA Arbitration That is Permanently Enjoined by the SDNY

33.  With its enormous financial resources, long history of political influence
in Ecuador, teams of highly skilled American and Ecuadorian lawyers, and numerous public
relations firms and lobbyists, Chevron was apparently convinced it could defeat any effort by a
group of indigenous peoples to prevail against it in Ecuador’s courts. But Chevron did not
account for one thing: the capacity of the indigenous peoples and farmer communities to actually
force the case to trial and to be able to produce a record of overwhelming evidence of Chevron’s
environmental malfeasance and its resulting devastation of an entire population. It is this
enormous, indisputable evidentiary record, painstakingly compiled over six years in thousands of
pages of exhibits, testimony, technical documents, expert reports, and analytical results from
independent laboratories, that has created the possibility that Chevron will be held to account for
one of the worst man-made environmental disasters in history.

34.  Unable to hide the overwhelming factual evidence of its own misconduct,
Chevron tried to use its political influence in Ecuador and elsewhere to engineer an extrajudicial
result in its favor. For example, both before and after the commencement of the Lago Agrio trial,
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Chevron repeatedly and inappropriately sought an official declaration from Ecuador’s Attorney
General that it was not liable for the Aguinda claims after representing to this Court and the
Court of Appeals that it would litigate those claims in Ecuador. Notwithstanding its desire to
litigate the Aguinda claims in Ecuador, its repeated representations to the Southern District Court
and the Second Circuit Court of Appeals that it would subject itself to jurisdiction in that
country, and those Courts’ express rulings relying on those representations, Chevron decided
mid-trial that Ecuador’s judicial systém was no longer a suitable forum in which to resolve the
issues raised by the Aguinda action. The same party that promised repeatedly “to satisfy any
judgments in plaintiffs’ favor” in Ecuador sought an AAA arbitration award in New York City in
an attempt to shut down the Lago Agrio case or to shift liability from itself to the Republic.

35.  OnJune 11, 2004, rather than seek to implead the Republic or
PetroEcuador in the Lago Agrio litigation, Chevron served a Demand for Arbitration and
Statement of Claim on PetroEcuador. PetroEcuador and the Republic filed a petition to stay
Chevron’s AAA Arbitration in New York County Supreme Court, and the case was later
removed to federal court in the Southern District. After extensive discovery, cross-motions for
summary judgment and an evidentiary hearing, Judge Leonard B. Sand issued a decision and
order permanently staying the AAA Arbitration. Republic of Ecuador v. ChevronTexaco Corp.,
499 F. Supp. 2d 452 (S.D.N.Y. 2007). On appeal, Judge Sand’s decision staying the AAA
Arbitration was summarily affirmed by the Second Circuit Court of Appeals. Republic of
Ecuador v. ChevronTexaco Corp., No. 07-2868-cv, 296 F. App’x 124, 2008 WL 4507422 (2d
Cir. Oct. 7, 2008). The Supreme Court denied review. ChevronTexaco Corp. v. Republic of

Ecuador, 129 S. Ct. 2682 (2009). Shortly thereafter, Chevron withdrew its AAA Arbitration.
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V. Chevron’s Latest Attempt to Evade the Ecuadorian Courts through a BIT
Arbitration Should Be Rejected

36.  Ina 2007 press release, Chevron promised the plaintiffs in the Lago Agrio
action a “lifetime” of appellate and collateral litigation if they persisted in pursuing their claims.
See Press Release, Chevron, Chevron Calls for Dismissal of Ecuador Lawsuit, Oct. 8, 2007,
attached as Ex. 10.> Now, in the seventeenth year of the 4 guinda matter, Chevron apparently is
trying to make good on this threat. It is seeking yet another new venue — international arbitration
—1in hopes of evading responsibility for its misconduct. On September 23, 2009, Chevron filed a
“notice of arbitration” under the UNCITRAL rules pursuant to the U.S.-Ecuador BIT. See
Notice of Arbitration, Sept. 23, 2009, attached as Ex. 12. Chevron seeks no less than a
“declaration” that Chevron “ha[s] no liability or responsibility for environmental impact” for its
destruction of the Amazonian rainforest, id. at § 76(1), as well as “[a]n order and award requiring
Ecuador to inform the court in the Lago Agrio Litigation” that Chevron “has been released from
all environmental impact arising out of the former Consortium’s activities,” id. § 76(3). In short,
Chevron is seeking an order through the arbitral panel requiring that the Republic’s President
violate Ecuador’s own Constitution, interfere in the country’s independent judiciary, and quash a
trial brought by his own citizens against Chevron in the very court in which Chevron sought to
have the claims heard.

37.  Chevron’s effort to short-circuit the Lago Agrio litigation after first
inducing the transfer of the case to Ecuador, and then actively defending the case on the merits
for six-plus years, contradicts its own representations to this Court, is an outrage against the rule

of law, reeks of forum shopping, and violates any notion of basic fairness. Having put plaintiffs

% A Chevron spokesperson recently said the Company would “fight” the Aguinda case “until hell freezes over” and
then “fight it out on the ice.” See John Otis, Chevron vs. Ecuadorean activists, The Global Post, May 3, 2009,
attached as Ex. 11.
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to the high burden of a multi-year trial in a jurisdiction not of their choosing, Chevron now
directly contradicts its representations to this Court and to the Court of Appeals that it would
submit to Ecuadorian jurisdiction and satisfy any Ecuadorian judgment, subject only to CPLR
5301 et seq. Chevron’s proposed BIT arbitration violates the express orders of this Court and the
Second Circuit, which required it to submit to Ecuadorian jurisdiction and to satisfy any
Ecuadorian judgment as a condition of the forum non conveniens dismissal. Chevron seeks to
treat the Ecuadorian judiciary like a kangaroo court, where the executive branch, under
compulsion of an arbitration award, simply tells the local judge to end the case and therefore the
case 1s ended. Chevron seeks to re-litigate the key issues that already have been fully and fairly
litigated in the Lago Agrio case in an arbitration where the Lago Agrio plaintiffs are not parties.
Indeed, on the eve of judgment, Chevron seeks to end years of litigation in Ecuador and the
United States by beginning anew before an arbitral panel comprised of three law professors that
meets behind closed doors, whose decisions are not subject to review, and where neither the
Aguinda nor the Lago Agrio plaintiffs can appear. Chevron’s gambit to upend the tabie before
the winning hand is revealed cannot be countenanced.

38.  Federal courts have continuing jurisdiction, grounded in collateral, judicial
and equitable estoppel, to enjoin a party from relitigating issues in a non-federal forum that were
already decided in federal court.

39.  Here, Chevron clearly and unambiguously represented to this Court and to
the plaintiffs, as a condition of the District Court dismissing their claims in the Southern District
of New York, that it would submit itself to the jurisdiction of the Ecuadorian Courts. Chevron

further promised “to satisfy any judgments in plaintiffs’ favor, reserving its right to contest their



Country Money Judgments Act.”

40.  In making these representations, Chevron reasonably expected that the
Southern District Court would rely on them to dismiss the Plaintiffs’ claims.

41.  Chevron’s promises did in fact induce the Southern District Court to
dismiss plaintiffs’ claims in the Aguinda litigation on forum non conveniens grounds. Chevron’s
promises also induced the Plaintiffs to re-file their claims in Ecuador and to litigate the Lago
Agrio case in’Ecuador for six years, expending enormous time and resources. Both the Southern
District Court and Plaintiffs reasonably and foreseeably relied on Chevron’s promises. Chevron
is judicially and equitably estopped from attempting to defeat the jurisdiction and to avoid the
judgment of the Ecuadorian courts. Chevron knowingly and intentionally waived any otherwise
available defense to enforcement of an adverse judgment in Lago Agrio, excepting only New
York CPLR § 5304.

42.  In addition, although Chevron initially attempted to dismiss the Aguinda
litigation without promising to consent to jurisdiction in Ecuador, the Southern District Court
and the Second Circuit Court of Appeals required Chevron to submit to jurisdiction in Ecuador
and to satisfy any Ecuadorian judgment, subject only to CPLR 5301 ef segq., as a condition for
granting the forum non conveniens motion. The orders of this Court and the Second Circuit
collaterally estop Chevron from attempting to relitigate the issue of (1) its obligation to submit to
jurisdiction in Ecuador; (2) the validity of any judgment arising from the Lago Agrio case; and/or
(3) its obligation to satisfy any Ecuadorian judgment, subject only to CPLR § 5301 et seq.

43.  After this Court’s forum non conveniens order, Plaintiffs litigated their
claims in Ecuador for more than six years.

44. he unconscionable injustice of denyi
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claims can be avoided only by enforcement of Chevron’s promises.
RELIEF
WHEREFORE, Plaintiffs request the following relief:

1. A judgment declaring that Defendants have violated their promise to subject
themselves to the jurisdiction of the Ecuadorian courts for resolution of Plaintiffs’
claims;

2. A preliminary and permanent order staying Defendants from maintaining or
pursuing any international arbitration against the Republic of Ecuador under the
U.S.—Ecuador BIT to the extent it would have the effect of dismissing, nullifying,
or avoiding any judgment against Defendants relating to the pending
environmental action between Plaintiffs and Defendants in Lago Agrio, Ecuador;

3. A preliminary and permanent order enjoining Defendants from violating, and
requiring it to honor, the prior order of this Court conditioning dismissal of
predecessor litigation in this Court styled as Aguinda v. Texaco, inc., 142 F. Supp.
2d 534 (S.D.N.Y. 2001), aff’d 303 F.3d 470, 476 (2d Cir. 2002), on specific
representations and undertakings by Chevron;

4. An order awarding disbursements, costs, and attorneys’ fees; and

5. Such other and further relief as may be just and proper.
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Dated: January 14, 2010
New York, New York
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