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Since I am the lawyer and the compliance professional on the panel, I’m going to talk 
about the serious part.

Social media tools are great tools. That make it easier to publish information. But that 
also means that people that are not trained in journalism or publishing are in fact 
acting as journalists and publishers.

That includes me.
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I’ll spend a minute on me.

I was a practicing lawyer at Goodwin Procter, one of the big law firms in Boston. I got 
roped into being part of the knowledge management movement at the firm.

One part of my knowledge management role was responsibility for the firm’s 
intranet. For the third generation of the intranet, we went with the concept of a 
portal. 

At that time, Microsoft had just come out with a new product called SharePoint that 
had a lot of tools that seemed to work well with what we wanted from the intranet.  
We ran that happily for several years.
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Then along came SharePoint 2007. This version included these things called blogs, 
and wikis and RSS feeds. Things that at the time sounded more like a Dr. Seuss book 
than tools for a law firm or knowledge management.

But I did some research and they sounded interesting and promising for knowledge 
management. 

But I would have to wait a year plus for the team to implement this latest version of 
SharePoint to start using these tools.

Or would I?
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It turns out that two of my colleagues in the legal knowledge management 
community were publishing blogs on the internet. (I thought they were just 
websites.) 

They collected all this great information and made it available. They were doing 
externally what I wanted to do internally.

So I decided to try it out and set up my own blog. I set aside an ENTIRE afternoon for 
the Herculean task. 

Of cours,e it took only minutes and I had the rest of the afternoon to figure out what 
to do with it.
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That was the start of KM Space.

This is my first blog post I ever made. 

I focused on knowledge management for lawyers. 
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That blog was to the gateway drug into web 2.0 or social media or social networking 
or whatever you want to call it.

Now we are at a time where the innovation in information technology and 
communication is happening outside the enterprise in the consumer space. 
Communication inside a company is lagging by several years. This is a big change. 
Email and information tools used come first inside the businesses with the money 
and manpower to run them.

It’s challenge that information on the internet is much easier to find than information 
inside your organization.

In 2008, I left Goodwin and knowledge management and went into the world of 
compliance
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I became the chief compliance officer for a real estate private equity firm.

And to no surprise for anyone who knows me, I started a new blog called Compliance 
Building. 

8



Web 2.0 has some “Serious” tools for publishing.

My blog is a solo operation, just me. But I can see where Compliance Building comes 
up in the top ten of Google search results. The Holy Grail of online publishing.

I’m a fan of Web 2.0 and see lots of benefits, but there is a dark side. And that’s what 
I’m going to focus on: Problems, Disclosure and Regulations.
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The current hot topic is the federal trade commission  so I’m going to start with the 
them.

The FTC issued some new guidelines on endorsements and testimonial in advertising.  
One reason for these new guidelines was because of social media. There were these 
new ways of talking about products.

The biggest offenders turned out to be mommy bloggers. Some were shaking down 
companies for schwag and promoting companies that sent them freebies or paid 
them for posting without disclosing the relationship.

Several weeks ago the FTC issue the guidelines. They are mere 81 pages long. Not 
nearly as easy to digest as one of John’s delicious burritos. 
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The guidelines are fairly long, but there is a lot of common sense in them. 

Be transparent. Disclose your relationship with the product. Don’t be deceptive.

Section 5 of the FTC Act “prohibits unfair or deceptive acts or practices in commerce”

Example, its perfectly fine for John to be writing all he does about Boloco. He 
discloses that he is an employee of the company.

I could tweet and blog all day long about how I love Summer burritos at Boloco.

If John offers to give me a free burrito every time I write a blog post about Boloco, I 
need to disclose that relationship.  

The FTC has said they are as willing to go after John for a failure to disclose as they 
are to go after me. 
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Lets show an FTC disclosure fail. 

Kim Kardashian, famous largely for being famous, is willing publish twitter updates for 
cash. 

Here she is pimping Carls Jr. with no disclosure that she is paid spokesperson for Carls
Jr.

How does this fall under the FTC guidelines?

If Kim really is hungry for Carls Jr, then that would be okay. You can always talk about 
your honest opinions. 

According to the guidelines “Where there exists a connection between the endorser 
and the seller of the advertised product that might materially affect the weight or 
credibility of the endorsement (that is, where the connection is not reasonably 
expected by the audience), such connection must be fully disclosed.”

But in a example the FTC says its okay for a film star to make a paid endorsement 
regarding “points of taste and individual preference” with no disclosure because such 
“payments are ordinarily expected by viewers.”

Honestly, I don’t know how you draw the line to figure out if the viewers would 
expect that you would get paid for what you are saying. 

I picked Ms. Kardashian because a news story came out that she is willing to advertise 
your product in a twitter update for $10,000, spreading the word to her 3 million 
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What can you do?

Its even possible to tuck a disclosure in Twitter. This service Cmply came on line when 
the guidelines came out. 

I came across this service which allows you to tuck a disclosure into  twitter update. 
Blog posts obviously give you plenty of room to disclose.
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If you are a public company, your public statements affect stock prices. What you say 
can easily violate the SEC rules on disclosure. 

In 2008 the SEC released a ruling that said you could use blogs and social media as a 
disclosure tool. In a mild display of bipolar behavior, the SEC urged companies to 
embrace new technologies to disseminate and broaden the availability of information 
to investors, while at the same time sternly reminding companies of their complete 
liability for any statements and their need for ongoing compliance. Needless to say 
the statement did not make many people feel very comfortable with using the tools 
as part of investor relations.

But there is a growing Investor Relations 2.0 movement, with companies trying to use 
blogs, twitter and other 2.0 tools as part of their investor relations toolkit.

Ebay has really take some great steps. The have an Ebay Ink blog and twitter account 
as part of their investor relations toolkit.

For private companies that raise capital privately, we don’t use social media it is not a 
meaningful way to connect with business opportunities. It may violate the SEC’s that 
prohibit us from the general advertisement of securities in our investment 
partnerships.
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A consultant posted on twitter about his apparent distaste for city he was in.

“I would die if I had to live here.”

That city happened to be Memphis, the headquarters of Federal Express. And he was 
there on a consultant assignment for Federal Express. A social media gig for FedEx.

Some people at FedEx happened to be following him on Twitter and got quite 
offended by what he said. It also spread to other social media consultants so his peer 
chastised him as well as his client chastising him.
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Last year, Deloitte came out with a study on social media and how it was perceived by 
employees and management.

74% said its easy to damage a company’s reputation on social media.

I am more concerned about the other 26% that think they can’t cause damage.
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Are your friends with your boss on Facebook. 

Then don’t complain about your job on Facebook.

There is lots of employee gossip in the workplace. But once it gets online it spreads 
faster, attribution is findable and its easier to get in trouble.

This girl could have told a co-worker that she thought her boss was a wanker and 
news of that could have reached the boss. Maybe he would have thought less of her, 
but he wouldn’t have fired her for that. 

The web has the ability to broadcast information and amplify, regardless of whether it 
is good or bad information. 
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What happens if you get a message like this in Facebook from one of your friends.

You click on the link. Get a message says an update of Flash is needed before the 
video can be displayed. You’re prompted to open a file called flash_player.exe.

Boom! you just got infected by Koobface.

The big difference with these social networking viruses is that they often look like 
they are coming from your friends, so you’re more trusting and take steps you 
wouldn’t take if it came through a stranger in email. 
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Another big issue is violating copyright. The concept of fair use goes out the door 
when you are using social media as part of your business. What you can do with 
copyrighted material for personal use is much more permissive than what you can do 
with it for business. 

By the way that image was released into the public domain. 
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What do you do? You fire people who violate the rules.

The new York Times fired a reporter because she failed to disclose that the main 
subject of her story paid for her travel to their headquarters. 

They fired a reporter who asked airline magazines for free tickets.

Maybe it this kind of editorial control is why the Federal Trade Commission treats 
newspapers different than it does blogs.

20



Here are some guidelines when creating and/or publishing content online: 

Maintain Confidentiality. Identities of our investments, investors and business partners 
must be held in confidence to the extent appropriate for that relationship.

Securities laws. It is very easy for these types of communication to violate securities laws.

Financial Performance. Do not make statements about the financial performance of the 
company.

Identify yourself. If you are commenting or publishing on topics related to your job, identify 
yourself as an employee of the firm.

Disclaimers. You should make it clear that you are expressing views that are your own and 
not those of the Company. 

Be respectful of your colleagues, the Company, and our competitors. Rumors and gossip 
spread like wildfire on the Internet. Do not contribute anything that violates the Company’s 
sexual harassment policy or similar human resources policies.

Copyright. Comply with copyright laws. “fair use” doctrine is rarely a useful defense in the 
commercial contesxt

Use of logos or service marks. The company’s logo or service mark cannot be used without 
the written permission of the General Counsel.

Anonymous Contributions. The same cautions and restrictions on communications apply to 
supposedly "anonymous" blogs, comments, or posts, since there almost nothing is truly 
anonymous on the internet.
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