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INTRODUCTION

The government®s brief 1iIndicates the need for clarity
regarding the testimony of the only witness, Det. Hart, at the
suppression hearing concerning two points: what he observed from
outside appellant’s motel room and appellant’s actions as police
rushed into his motel room without a warrant and without exigent
circumstances.

The government errs in its argument concerning the standard
of review applicable to the court below’s legal conclusion that
appellant’s acquiescence to the assertion of police authority
when they rushed into his motel room amounted to consent to
enter without a warrant. The government nowhere discusses the
controlling Supreme Court case, Johnson v. United States, 333
U.S. 10 (1948), which 1indicates that such acquiescence 1is
insufficient to constitute consent.

The government’s argument about the plain view exception is
without merit. First, the plain view exception does not apply
because Hart saw what appeared to him to be a regular cigar from
outside the motel room. Second, even if the incriminating
nature of the cigar had been i1mmediately apparent to Hart, the
plain view exception does not authorize the warrantless entry to

the motel room in absence of exigent circumstances.





REPLY STATEMENT OF FACTS

Contrary to the government’s assertion In its statement of
the fTacts, see Brief for Appellee at 5, Det. Hart did not see
what he vrecognized to be a marijuana “blunt” from outside
appellant’s room. Hart conceded at the suppression hearing that
he observed what appeared to him to be a regular cigar:

Q: You smelled marijuana, or you caught the
smell of marijuana coming from the room?
A: As soon as the door opened.

Q: Was this blunt burning?

A: I don’t recall. I don”t believe it was
still burning. 1t was laying on the table.

Q: And —

A: I don”t recall seeing smoke coming from it

when 1 observed it.

Q: And this 1instrument is - iIf 1 understand
what you are all saying, you take a regular cigar, you
hollow out the wrapping?

A: That”s correct.

Q: And you Tfill in where the tobacco has been
with marijuana?

A: That’s correct.





Q: From the outside it looks like a regular

cigar?
A: Yes.
Q: Okay . So if I am looking across — if one

was sitting on the table over there, 1t might very
well be filled with marijuana, but 1t would look to me
like a regular cigar?
A: That”s correct.
Q: Is that the same situation that you faced,
you saw what appeared to be [a] regular cigar?
A: Yes, with the smell of marijuana.
Q: Okay. And you knew Mr. Holliday had been
smoking marijuana in there, but you had no knowledge
indicating that Mr. Carter had been?
A: At that time, no. From Mr. Holliday’s
statement, we knew he had smoked, yes.
(Transcript at 21-22, Apx. at 75-76

Also contrary to the government’s suggestion that appellant
“stepped back and allowed the officers to enter, Brief for
Appellee at 5, Hart actually testified as follows:

Q: Okay . And, again, you testify that Mr.
Carter told you all to come on in. You all just

entered the room on your own? right?





A: We asked 1f we could come iIn and speak with

him. At this time he moved away from the door and

backed up.

Q: Did he say yes?

A: I don’t recall him saying yes. But as he
was doing that, 1 went on to retrieve the suspected
marijuana.

Q: Okay. So as he was standing, stepping back,
you were proceeding on in any way?

A: Yes. Based on the odor that 1 smelled and
what 1 was observing, | went on iIn to obtain that
item.

(Transcript at 22, Apx. at 76).
ARGUMENT
POINT 1
CONTRARY TO THE GOVERNMENT”S CONTENTIONS, THE
CONCLUSION OF THE COURT BELOW THAT APPELLANT?S

ACQUIESENCE TO THE POLICE ENTRY TO THE MOTEL ROOM

CONSTITUTED CONSENT 1S A LEGAL CONCLUSION REVIEWED
HERE DE NOVO.

The government’s initially errs in its consent argument,
Brief fTor Appellee at 8 - 11, by confusing the applicable
standard of review. First, this Court reviews the fact-findings
of the court below for clear error. United States V.
Pasquarille, 20 F.3d 682, 685 (6" Cir. 1994). Here, the

district court found that “there was at least acquiescence.”





(Transcript at 28, Apx. at 82). Appellant takes no issue with
this finding; however, acquiescence to the assertion of police
authority i1s not consent as a matter of law. Bumper v. North
Carolina, 391 U.S. 543, 548-549 (1968)(holding that the
government cannot discharge i1ts burden of proving consent to a
warrantless search “by showing no more than acquiescence™).
Accordingly, the conclusion of the court below that the
government proved consent by showing appellant’s acquiescence to
the warrantless entry is an application of law to facts which
this court reviews de novo. Pasquarille, supra. The
government’s contention that the only applicable standard of
review is for clear error is incorrect.
POINT 2

PASSIVE ACQUIESENCE TO THE ASSERTION OF POLICE

AUTHORITY AS THEY MAKE A WARRANTLESS ENTRY DOES NOT

AMOUNT TO CONSENT .

The government nowhere discusses or even acknowledges the
Supreme Court’s decision in Johnson v. United States, 333 U.S.
10 (1948), “[t]he precedent most instructive to this case[.]”
Brief for Appellant at 11. In Johnson, the Court described the
defendant as having “stepped back acquiescently and admitted
[the police].” 333 U.S. at 12. That description, which 1is
indistinguishable from the finding of the court below here, did
not amount to consent, as the Supreme Court held iIn Johnson.

The same conclusion should follow here.





The government’s discussion of Bumper v. North Carolina and
this Court’s decision iIn United States v. Jones, 641 F.2d 425
(6" Cir. 1981), does not address the rule those cases
recognized: that mere acquiescence to an assertion of police
authority does not equal consent to a warrantless search. Bumper
held that the government cannot discharge i1ts burden of proving
consent to a warrantless search “by showing no more than
acquiescence” to the assertion of police authority. 391 U.S. at
548. Following Bumper this Court advised iIn Jones that “a
search based on consent requires more than the mere expression
of approval to the search.” 641 F.2d at 428. While the
immaterial factual particulars of this case may vary from those
in Bumper and Jones, they are unified by the controlling,
determinative and material fact that the government attempted iIn
each to justify the warrantless entry with a showing of no more
than passive acquiescence to the assertion of police authority.
Such acquiescence, as held in Johnson, Bumper and Jones, 1is
insufficient to establish consent to a warrantless entry.

The unpublished case, United States v. Mason, No. 95-1601,
1996 WL 469155 (6™ Cir., Aug. 16, 1996), that the government
cites does not support its position. The facts in Mason are far
removed from those in this case. First, in Mason, (1) police
“i1dentified themselves as police officers and stated that they

wanted to talk to [the defendant].” That clear representation





induced the defendant to open the door. Here, by contrast, the
police twice falsely claimed to be motel housekeeping to induce
appellant to open the door to his motel room. Second, after he
knowing opened the door to the police officers, the defendant in
Mason walked away from the door, sat down on the bed and
essentially invited the police to enter. Here, appellant took
no such action other than to step aside as Hart rushed into the
room without a warrant.
POINT 3

THE PLAIN VIEW DOCTRINE DOES NOT AID THE GOVERNMENT

BECAUSE IT DOES NOT JUSTIFY A WARRANTLESS ENTRY IN

ABSENCE OF EXIGENT CIRCUMSTANCES.

The plain view exception does not support the government’s
position. First, the plain view exception does not apply to
this case. Second, even if the plain view exception could be
invoked, it does not excuse a warrantless entry in absence of
exigent circumstances.

The government correctly identifies the elements of the
plain view exception that this Court set forth in United States
v. Taylor, 248 F.3d 506, 512 (6% Cir. 2001). “The plain view
exception to the warrant requirement applies when (1) the
officer did not violate the Fourth Amendment in arriving at the
place where the evidence could be plainly viewed, (2) the item
is In plain view, and (3) the iIncriminating nature of the

evidence i1s 1mmediately apparent.”





The “blunt” could be plainly viewed both inside and outside
appellant’s motel room. The Fourth Amendment was violated by
the warrantless entry to the room. From outside the motel room
the “incriminating nature” of the blunt was not immediately
apparent. Det. Hart testified plainly at the suppression
hearing that from outside appellant’s motel room he saw what
appeared to be a regular cigar. (Transcript at 22, Apx. at 76).
Thus, the plain view exception cannot be invoked because the
incriminating nature of the blunt became immediately apparent to
the police only after the Fourth Amendment was violated by the
warrantless entry.

Even i1f the plain view exception could be invoked, it
cannot excuse the Fourth Amendment violation arising from the
warrantless entry to the room. A warrantless entry can be
excused only by consent or by probable cause of ongoing criminal
activity accompanied by exigent circumstances. Schneckloth v.
Bustamonte, 412 U.S. 218 (1973); United States v. Ogbuh, 982
F.2d 1000, 1002 — 1003 (6% Cir. 1993). The plain view exception
does not eliminate the need to demonstrate exigent circumstances
required the warrantless entry. The government makes no
argument that exigent circumstances existed to justify the
search. Therefore, the plain view exception, even if it could
be i1nvoked, does not support the erroneous ruling of the court

below.





CONCLUSION
For all the foregoing reasons and for those set forth 1iIn
the Brief for Appellant, this Court should reverse the district
court and order the marijuana, crack cocaine, and currency

seized from the hotel room suppressed.
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