
In our federal court system, magis-
trate judges play a critical role in the
administration of justice.  The Federal
Magistrate Judge Act (“Act”), 28 U.S.C.
§ 636, authorizes magistrate judges to: 

[H]ear and determine any pretrial
matter pending before the court,
except a motion for injunctive relief,
for judgment on the plead-
ings, for summary judg-
ment, to dismiss or quash
an indictment or informa-
tion made by the defendant,
to suppress evidence in a
criminal case, to dismiss or
to permit maintenance of a
class action, to dismiss for
failure to state a claim upon
which relief can be granted,
and to involuntarily dismiss
an action.1

On occasion, lapses during
the pre-trial phase have led
to the imposition of sanctions by mag-
istrate judges under Federal Rule of
Civil Procedure 11.2

Recently, the United States Court
of Appeals for the Second Circuit pub-
lished a decision that addressed,
among other things, whether magis-
trate judges have the authority to
issue Rule 11 sanctions themselves, or,
instead, are authorized only to make a
recommendation to the District Court
Judge for the imposition of Rule 11
sanctions.3 This decision is an impor-
tant one for federal court practition-
ers, as it addresses an issue that
divides both the federal courts within
the Second Circuit as well as the
Circuit Courts themselves. 

Factual & Procedural Background
A putative class action was brought

in the Southern District of New York
pursuant to the Alien Tort Statute, 28
U.S.C. § 1350, arising out of defen-
dants involvement in oil exploration

and development in Nigeria.4 Chief
Judge Kimba Wood referred plaintiffs’
Rule 23(c) motion for class certifica-
tion to Magistrate Judge Henry B.
Pitman for a report and recommenda-
tion.  On March 31, 2004, Magistrate
Judge Pitman recommended that the
District Court deny plaintiffs’

motion.5
Plaintiffs objected to

Magistrate Pitman’s Report
and Recommendation, and
defendants filed an
Opposition to those objec-
tions. In the Opposition,
defendants’ attorneys stated:
(1) “Now we have learned
that seven of [plaintiffs’]
identified witnesses are
being paid for their testimo-
ny;” (2) “[T]here can be no
doubt that the witnesses are
giving testimony that [plain-
tiffs’] counsel knows to be

false;” and (3) “[W]e know that
between February 29, 2004 and April
2, 2004, [plaintiffs’ counsel] wired
$15,195 to the Benin Republic for the
benefit of the witnesses.”6 On the
basis of these statements, plaintiffs
moved for an order imposing Rule 11
sanctions on the ground that these
statements had no evidentiary sup-
port. Defendants’ attorneys opposed
the motion, arguing that that the
statements were supported by record
evidence.7

In an “Opinion and Order” dated
September 29, 2006, Magistrate
Judge Pitman denied plaintiffs’
motion with respect to the first state-
ment, but granted the motion with
respect to defendant’s second and
third statements.8 For the second
statement, Magistrate Judge Pitman
imposed a $5,000 sanction on each
attorney who signed the filing.
Magistrate Pitman declined to
impose sanctions for making the

third statement because “[a]lthough
defendants’ counsel overstated the
amount of money sent to benefit the
[w]itnesses, the amount of the over-
statement was small…and did not
materially change the nature of the
statement.”9 Magistrate Judge Pitman
did, however, award plaintiffs one-
third of their attorneys’ fees arising
from their partially successful Rule
11 motion.10

Defendants’ attorneys appealed
Magistrate Judge Pitman’s “Opinion
and Order” to the District Court.
Applying a deferential “clearly erro-
neous or contrary to law” standard of
review under 28 U.S.C. § 636(b)(1)(A),
Chief Judge Wood affirmed Magistrate
Judge Pitman’s Order. 

Defendants’ attorneys thereafter
appealed Chief Judge Woods’ Order
on two grounds: (1) Magistrate Judge
Pitman was not authorized to issue a
dispositive decision, such as an Order
imposing Rule 11 sanctions, absent
the consent of the parties; and (2) the
imposition of Rule 11 sanctions on
the basis of the statements identified
by plaintiffs could not be sustained
because of the record evidence sup-
porting those statements.11 The
Second Circuit reversed Chief Judge
Wood’s Order solely upon the second
ground. The Panel, however, chose
not to ignore the now-mooted first
ground for appeal but instead pub-
lished their conflicting views. The
Second Circuit’s analysis of the moot-
ed issue – whether magistrate judges,
when acting pursuant to a district
court’s reference, are authorized to
issue orders, or only make recommen-
dations to district judges on whether
Rule 11 sanctions should be imposed
– provides persuasive guidance for
practitioners on each side of this
issue until such time as Congress or
the United States Supreme Court
addresses the matter.
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Analysis
1. The Honorable Jose A.

Cabranes
In his Opinion, Judge Cabranes

was persuaded by the decisions and
reasoning of the Sixth and Seventh
Circuits, which have held that deci-
sions on Rule 11 motions are disposi-
tive of a claim and are therefore not
properly resolved by an order of a
magistrate judge.12

In reaching his conclusion, Judge
Cabranes reasoned first that a Rule 11
motion for sanctions, which gives rise
to proceedings separate and distinct
from the underlying actions and
involves parties distinct from those in
the underlying action, is the function-
al equivalent of an independent
claim.13 As such, when a court deter-
mines whether a monetary award is
appropriate, the “claim” has been dis-
posed of and nothing but the entry of a
judgment, or its functional equivalent,
remains.14 Second, Judge Cabranes
reasoned that a narrow statutory
exception – allowing magistrate
judges to summarily punish acts of
criminal conduct that occur in the
magistrate’s presence – to the general
principle that magistrate judges may
not dispose of claims when acting by
referral already exists and there was
no basis to expand this exception by
judicial action.15

Judge Cabranes concluded accord-
ingly that a magistrate judge is
authorized by law only to recommend,
not impose, sanctions absent the con-
sent of the parties.16

2. The Honorable Pierre Leval
Judge Leval found that the Act

empowers magistrate judges to hear
and determine a wide range of mat-
ters, save for those matters expressly
excepted within the Act.17 Moreover,
Judge Leval relied upon the amend-
ments to the Act made by Congress in
2000, which further vested magistrate
judges with a range of contempt pow-
ers.18 Judge Leval viewed this as
indicative of the fact that Congress
intended to allow magistrate judges

the power to impose monetary sanc-
tions and concluded that all indica-
tions “very strongly support” the con-
clusion that the Act empowers magis-
trate judges to impose sanctions,
except in the form of sanctions that
dispose of a claim or defense.19

While Judge Leval agreed with
Judge Cabranes that sanctions that
are case dispositive require de novo
review, he stated that a Rule 11 sanc-
tion does not dismiss a suit or prevent
a claim or defense from being
advanced.20 As such, Judge Leval con-
cluded that a magistrate judge is
authorized by law to impose by way of
Order, Rule 11 sanctions without the
consent of the parties.21

3. The Honorable Chief Judge
Dennis Jacobs

Chief Judge Jacobs declined to join
the opinion of either Judge Cabranes
or Judge Leval and instead stated that
the issue – whether magistrate judges
have the authority to order Rule 11
sanctions themselves, or only to make
a recommendation of Rule 11 sanc-
tions to the district court – is an issue
that divides the district courts within
the Second Circuit and the Circuit
Courts themselves.22 Chief Judge
Jacobs went on to state that he would
defer the issue to Congress.23

Significance
It follows from the Second Circuit’s

decision in Kiobel that there is no
binding precedent in the Second
Circuit as to whether a Magistrate
Judge has the power under the Act to
impose sanctions. Consequently, until
such time as Congress or the United
States Supreme Court addresses this
issue or resolves the Act’s inherent
ambiguity, the analysis of Judges
Cabranes and Leval – albeit dicta –
provides a roadmap for practitioners,
and judges alike, on each side of this
issue.

Kathryn C. Cole, a former clerk to the
Honorable Richard C. Wesley of the Second
Circuit Court of Appeals, is a commercial lit-
igation associate at Farrell Fritz, P.C.
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