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I

n a criminal case, a prosecutor must 
prove guilt beyond a reasonable 
	 doubt. The jury or judge decides 
whether a defendant is guilty or not 
guilty. Note that "innocent" is not an 
option. Either the government proved 
guilt, or it did not. An acquittal does not 
mean that the defendant is innocent. 
Rather, acquittal means that the govern-
ment did not prove guilt. Although most 
defendants charged with a crime are ac-
tually guilty and many prosecutors 
make charging decisions carefully, too 

often prosecutors will proceed with a 
case with little investigation beyond the 
initial police report. The innocent can 
get dragged into the criminal justice 
system because of a lack of diligence. 
This is wrong. 

A wrongful prosecution — even if 
resulting in an acquittal — can have 
long-lasting effects. Reputations can be 
ruined, along with family relationships 
and finances. Worse, an innocent de-
fendant may be behind bars for years 
before a conviction is reversed and he 
is ultimately set free. Identity theft is 
another example of how actual inno-
cence can be important. If a thief steals 
your identity and then commits a crime, 
you could be arrested and charged for 
the misdeeds of your involuntary alter 
ego.

What can be done to help repair the 
life of the wrongfully accused? A par-

don from the governor or president is

extremely rare. Statistics on pardons are 
hard to come by. Gov. Schwarzenegger 
has issued only three or six pardons, de-
pending on the source. As of mid-2007, 
President Bush had granted only 113 
pardons (not counting Thanksgiving 
turkeys). And, like an acquittal, a par-
don does not necessarily mean 
innocence. Typically it only decrees that 
a defendant will not be prosecuted or 
further punished for a crime. Pardons 
can. but seldom do, attest that the ac-
cused is actually innocent. 

T

here are a few options available 
to those who want to prove their
	  innocence. In the context of 

identity theft, California has a proce-
dure for victims to help clear their 
names. Penal Code Section 530.6 sets 

up simple steps for victims of identity 
theft to obtain an expedited judicial dec-
laration of "factual innocence." If

successful, pertinent court records can 
be deleted, sealed or otherwise notated 
to indicate that the identity used was 
stolen. 

California has another procedure for 
a determination of factual innocence in 
other cases not necessarily related to 
identity theft. Penal Code Section 851.8 

allows a wrongfully accused defendant, 
or even someone arrested but never 
charged, to petition for a finding of fac-
tual innocence. The exact procedures 
vary depending on whether the person 
was formally charged with a crime. If 
the person was arrested but never 
charged, the petition goes to the arrest-
ing a gency. If the police deny the 
petition or fail to act within 60 days, the 
accused may petition the court. Simi-
larly, if someone is actually charged but 
later acquitted or the charges are later 
dismissed, the defendant can petition 
the court for a findin g of innocence. 
Even better, if the prosecutor concurs, 
the determination can be made by the 
court at the same time as the dismissal 
or acquittal. Without the consent of the 
prosecutor, the accused must file formal 
petition papers and submit evidence. 
This procedure is not available for in-
fractions, such as traffic tickets. 

Successfully obtaining a determina-
tion of factual innocence is no easy task. 
The evidence submitted must show that 

no person of ordinary care and 

prudence [wouldl believe or conscien-
tiously entertain any honest and strong 
suspicion that the person arrested

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=415e778d-7f51-48eb-87b0-6997ef6ca231



[or acquitted] k guilt\ fhis k a very 

high standard to meet. The evidence 

suhmined must be \ cry, very convinc-

ing.

A

It hough the Concurrence of the 

prosecutor is not II prerCLIIII 

• Ile	 h n 	 ohialitirn,t  

deterillinatiou k 1 1 1 i%.111.11 iiIiil n CCIllV	 I 

:]elicill matter, it is often needed 	 \] 

though ii court cannot den\ such a 

net 	 Vs illlt MI all C% kientiar\- hearing. 

htdiling a hiaal mg iiwans that a pi, 

C mit' . 	 \\ ill	 He	 allo\\ cal	 to	 prescilt

e\ idence in oppo s ition to shon, that. at 

a minimum. th\a-e \‘, :is prohifili. • cat se 

for tin itirit • st and oi chaigi. 	 I Ills is gen-



craik an ca,\ i t1 ,1„ tor an\ pro,notithi. 

If g ranted. the i esti!' is lel i it Ili. Ii 

the accused . \ II 1,-cords iclatiii:‘i to the 

arrest and 01 ,htilges arc sealed for 

three \ l.."tir , .1111.1 StIHNHCIIII \ kl(2,tril\ 01 

The i.-itse is deemed to !h.:\ ei Ira\ C 

\turret! 

Note thai IIIC ,,C Illmt2t..1 tIllre , 11rc not 

the same its -,\ HI r, t01111111.11II\ 1.11M\11 
,	 c \piiip. ,...riicill	 \\ )(11 c \ pl111 .I.:t 111,111I

one IN made. and the case is dis-

missed. The defendant can then say, 

such i in an emplo\ Inent application, 

that he oi she has tic\ Cl hen corb meted 

of i cll]1]e. I3 lit. the con\ iction	 \ - 

ptIrp0C n oh emplo n went as a 

peace oft icer or in puhlie oIl lee. an ap-

, anon	 tor	 a	 state	 licen,e 

\\ 101 Ihe Cahlorma It tttei\ 
t it all con \ 1 ,1101) , t„, i n lie e\ 

\lam 'C\ ohenses. tor instance. tire not 

1' 111111c "	 11' 
ic ollenscs 

In the tede! tils \ stem. the procedure 

and result is ii ill Lavin ...\ person \\ rong-

fully pi oseeute \ I iiil IkEuall n 

imprisoned can sue the Ictlehil .go\ 

went lor ilanitiles	 were arri.‘ s t and Or 

,Intr g e dot.,	 ini,ilit \ Ile must have 

hc\-ii att.-L { 1.1111\AI. or I]] 	 ii	 met i on 111,1„.1

ha\ c heel' set asidi:. I l i:cause an appel• 

eonri re\ ersed and the iletendant 

...Is	 iit nited on a 1 .,:tr i al	 t i \\	 pal_ 

Jolted on	 tIc g round 01	 actual

innoeenee It the \ Hi rt i ssnes a ccilifi-

n.. tI 111110...A. 1 11CC 	Helm H ',I rare it is 

tilmost unheard oi i . it t ita pardon sp,-\-- 

dies that it is i_iritiited hecituse 01 „tettial 

:11111I

The lib\ suit goes to the relatively ob-

scure U.S. Court of kederal 

.1u\ elide reek n-ds are I\ mica II \ Cask'!•

\\ lien the to deal \\ 

reaclies ice 3N. or earlier in some cases, 

ill\ ciffic court reo,rds generall \ must be 

destro\ ed liefore dial, tor all but the 

most ,erion,ollen,e, the ileli.milant earl 

sintp Ic pciition	 seal llIt.'11.1\C1111e

Low/ records.1 he petition can he tiled 

the earlier of I 	 e \ ears atter terininir 

tion ot ju \ elute court jurisdiction or -age 

hei-c waist lie no 1111k.s r\ CHIHLI OM 

let ions "II I i 1 pCt N in	 \	 11611'111"n 

he deemed	 ci It ha\ ,$ ut_currc,1 

the person ma\ properl	 accord-



[link to : i n \ 

Llealing one 	 name tind C11111111111 - 

1141, 11:1111 1d t	 a:.1111111111 

iii He difficult. hut plot, cdurc. H c 

Hi 111t p,c rare case, \\ here tactual limo-

eimcu \ tin he pro tai con\	 \

Well;is tor the more commim -Ibrahim 

where Clii It is not in doubt, Of Lour-e. 

the better \\ -.1\ to avoid this entnel \ 

iii piosecutors to take mon.: ; I re in 

ii eu LMIC!,111.2 d 

\ either He most traf-

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=415e778d-7f51-48eb-87b0-6997ef6ca231


