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Office of Inspector General:  
Quality of Care is Now Job One
It took the Medicare Office of Inspector General eight years and one month to supple-
ment its original 2000 guidance to Skilled Nursing Facilities (SNF’s) – and supplement
it did.  While the new guidance continues to make SNF compliance plans "voluntary,"
the OIG's position that a compliance program demonstrates a nursing facility’s “…com-
mitment to honest and responsible corporate conduct” makes it highly recommended
that your facility have an up-to-date, effective compliance plan in place.  After the 2000
guidance plan was issued, many SNF's developed compliance plans, some of which have
collected eight years of dust on the administrator's bookcase. 

However, with this apparent new interest in SNF’s by governmental prosecutors, it
would be prudent for old compliance plans to be renewed and updated without delay.
In its section on Fraud and Abuse Risk Areas, the supplemental guidance also put
SNF's on notice that, going forward, quality of care will be a major issue.  This is 
significant because it is the first time quality of care has been deemed a fraud/abuse risk.
The OIG’s position, simply stated, is that Medicare/Medicaid pays a SNF to provide
quality care to beneficiaries; if the SNF does not provide quality care and then bills
Medicare/Medicaid, it has technically filed a false claim.  A federal false claim can then
be commenced against the SNF seeking treble damages plus penalties of $5,000 to
$10,000 per claim. Clearly, the OIG means business.

Since the 1998 Chester Care case, the OIG has always taken the position that failure to
provide quality of care constitutes a false claim. However, this is the first time that the
industry has been placed squarely on notice that “failure of care on a systemic and wide-
spread basis” can constitute the basis for a false claim suit, the imposition of civil 
monetary penalties and other false claim violation consequences.

To avoid problems in this area, the OIG suggests SNF’s look carefully at:
Maintaining sufficient staffing levels
Developing comprehensive care plans
Appropriately using psychotropic medications
Properly managing medications, and
Ensuring resident safety.

The OIG's pronouncements, coupled with the New York State Medicaid Fraud
Control Unit's practice of placing video cameras in residents’ rooms, should cause any
SNF to seriously consider re-examining and potentially re-vamping its compliance 
program.  It is also imperative that the SNF be able to demonstrate that its compliance
program is being actively implemented.

The supplemental guidance also addressed issues such as:
Proper reporting of resident case-mix data
Under/over utilization of patient services

Lastly, the Supplemental Guidance addresses Anti-Kickback, Stark Law and HIPAA
issues. 

Nevertheless, the blockbuster news is that the OIG (and we believe) the State of New
York are going to use their power to make sure quality of care is the number one focus
for the rest of 2008 and 2009. Don’t say you haven’t been warned!
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The Office of Inspector
General supplementary 
compliance guidance now
considers quality of care as a
Fraud and Abuse Risk.  While
you are encouraged to read
the entire Guidance, this Alert
highlights this new OIG 
concern.  Your Compliance
Program should be updated
to address this new risk to
your Nursing Home.  Call
either one of us if we can be
of assistance.

Attorney Advertising

Alexander G. Bateman, Esq.

From the Editor’s Corner

East Tower, 15th Floor
1425 RexCorp Plaza, Uniondale, NY 11556-1425

New York City Uniondale
516.663.6600 www.rmfpc.com

Copyright © 2008 Ruskin Moscou Faltischek, P.C.  All Rights Reserved.

Health Law Alert is a publication for distribution without charge to our clients and friends.  It is not intended to provide legal
advice, which can be given only after consideration of the facts of a specific situation.



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


