Personality Testing in Employment: Useful Business Tool or Civil Rights Violation?
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The use of personality and psychological assessment tests in screening and hiring job
applicants has become standard practice at many large companies in the United States.' Even the
National Football League and other professional sports leagues use personality tests, such as The
Wonderlic Personnel Test, for screening recruits prior to draft day.> Many employers believe
that personality tests are useful in predicting future behavior, lessening the likelihood of poor
hiring decisions that can be costly.” However, some personality and psychological tests may be
considered “medical examinations” under the Americans with Disabilities Act (ADA), which
prohibits discrimination against an individual because of a disability “in regard to job application
procedures, the hiring, advancement, or discharge of employees, employee compensation, job
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training, and other terms, conditions, and privileges of employment.”” The ADA imposes strict
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limitations regarding administration and use of “medical examinations.” Even if an employment
test is not considered a “medical examination” under the ADA, its use may still be governed by
the ADA’s requirements regarding “qualification standards, employment tests or other selection
criteria that screen out or tend to screen out an individual with a disability.”6

The only federal appellate court ruling addressing the use of personality testing in
employment, Karraker v. Rent-A-Center, Inc., held that requiring job applicants to take the
Minnesota Multiphasic Personality Inventory (MMPI) violates the ADA, as the MMPI is a
“medical examination.”’ In the wake of the Seventh Circuit’s decision in Karraker, businesses
across the country are reassessing the use of personality testing. However, personality testing
raises several ADA issues that are not completely resolved by Karraker. This article discusses
when personality tests may be considered “medical examinations” under the ADA, the
application of Karraker beyond the MMPI, and other ADA issues raised by personality testing in
the workplace, including issues affecting people with non-psychiatric disabilities.

I When Are Personality Tests “Medical Examinations” Under the ADA?

Karraker relied upon Equal Employment Opportunity Commission (EEOC) guidelines
for guidance in assessing when personality tests are “medical examinations” under the ADA.®
The EEOC defines a “medical examination” as “a procedure or test that seeks information about
an individual's physical or mental impairments or health.” Generally, “psychological tests that

are designed to identify a mental disorder or impairment” are “medical examinations,” while
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“psychological tests that measure personality traits such as honesty, preferences, and habits” are
not “medical examinations.”'® Further, “psychological examinations are medical if they provide
evidence that would lead to identifying a mental disorder or impairment (for example, those
listed in the American Psychiatric Association's most recent Diagnostic and Statistical Manual of
Mental Disorders (DSM)).”"!

The EEOC has identified seven non-exhaustive factors to assess whether a test qualifies
as “medical examination.” In some cases, “one factor may be enough to determine that a test or
procedure is medical.”'* The factors identified by the EEOC are:

(1) whether the test is administered by a health care professional;
(2) whether the test is interpreted by a health care professional;

(3) whether the test is designed to reveal an impairment or physical or
mental health;

(4) whether the test is invasive;

(5) whether the test measures an employee's performance of a task or
measures his/her physiological responses to performing the task;

(6) whether the test normally is given in a medical setting; and,

(7) whether medical equipment is used."
A. Medical Examinations and the Three Stages of Employment
The ADA limits an employer’s ability to compel medical examinations during certain
stages of the employment process.'* For the purposes of administering medical inquiries and
examinations, the EEOC identifies three stages: pre-offer, post-offer, and during employment.'®

Prior to extending a job offer, the ADA prohibits employers from conducting any pre-
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employment medical inquiries or examinations.'® At the first stage, prior to an offer of
employment, the employer is prohibited from requiring a medication examination and making
any disability-related inquiries, “even if they are related to the job.”'” “The central purpose of

this prohibition is to prevent employers from basing their decisions on an applicant’s disabilities

instead of on his or her qualiﬁcations.”18

The second stage of employment is the period after the employer extends an offer of
employment to a job applicant, but before the applicant begins working.'” During this stage, the
employer may require an applicant to undergo a “medical examination” if “all entering

employees in the same job category are subjected to such an examination (and/or inquiry)
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regardless of disability. The offer of employment may be conditional upon the results of the

medical examination or inquiry.”'

However, if certain criteria are used to screen out an employee or
employees with disabilities as a result of such an examination or
inquiry, the exclusionary criteria must be job-related and consistent
with business necessity, and performance of the essential job
functions cannot be  accomplished with  reasonable
accommodation.*

At the third stage of employment, once the employee begins,23 an employer may require a

“medical examination” or make medical inquiries only if they are “job-related and consistent
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with business necessity.””" This means that the employer must have “a reasonable belief, based

on objective evidence, that: (1) an employee's ability to perform essential job functions will be
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impaired by a medical condition; or (2) an employee will pose a direct threat® due to a medical
condition.”°

B. Karraker v. Rent-A-Center and the Minnesota Multiphasic Personality Inventory
(MMPI)

The stage of employment is important if a personality test is considered a “medical
examination” under the ADA. In Karraker, Rent-A-Center (RAC) used the MMPI for
employees seeking a promotion.”” As a result of the scores, three employees were denied
promotions, and subsequently filed suit under the ADA.®

The Karraker case involved the issue of whether the MMPI personality test, specifically,
was a “medical examination” under the ADA.” In making this determination, the U.S. Court of
Appeals for the Seventh Circuit examined the purpose, nature, scoring, and use of the MMPI.
The court followed the EEOC guidelines cited above stating that the issue turned on “whether
the MMPI test is designed to reveal a mental impairment” as “one factor may be enough.”°

According to the officially licensed marketer of all MMPI test products, Pearson
Assessments, the MMPI is the “most widely used and widely researched test of adult
psychopathology” and is “[u]sed by clinicians to assist with the diagnosis of mental disorders

and the selection of appropriate treatment methods.”™' The MMPI consists of 567 true/false
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items written at a sixth grade reading level for adult test-takers and timed at 60-90 minutes to
complete.’? In general, MMPI statements cover a variety of topics including: bathroom habits,
sex lives, thoughts, feelings, and religious beliefs.” The true/false statements in the MMPI
include the following:

e “Ihave a good appetite.”*

e “I have strange and peculiar thoughts.”’

e “I have difficulty in starting or holding my bowel
movements.”°

e “I have never indulged in any unusual sex practices.”’

e “I go to church almost every week.”*

e “At times I have fits of laughing and crying that I cannot
control.”

e “My soul sometimes leaves my body.”*’

e “I see things or animals or people around me that others do not
3541
see.

e “I commonly hear voices without knowing where they come
42
from.”

e “At one or more times in my life I felt that someone was
making me do things by hypnotizing me.”**

e “Ihave a habit of counting things that are not important such as
bulbs on electric signs, and so forth.”**

The Seventh Circuit cited the last six questions listed above in the Karraker decision.*’
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RAC argued in its brief that the MMPI was not a “medical examination” because it only
measured a “state of mood” or “the extent to which the test subject is experiencing the kinds of
feelings of ‘depression’ that everyone feels from time to time (e.g., when their favorite team
loses the World Series).”*® RAC claimed to use the MMPI to discern personality traits only, not
clinical diagnoses, and pointed to the fact that it used a vocational scoring system and grader, and
not a medical protocol in administering the test.*’

The Seventh Circuit found RAC’s arguments disingenuous, humorously contemplating,
“can an Illinois chain really fill its management positions if it won't promote disgruntled Cubs
fans?” and “why would RAC care if an applicant lost his keys the morning of the MMPI or took
the test the day after another Cubs loss?”** The court concluded that the logic behind RAC’s
claims did not add up.*

Instead, the court decided that only one of two options was possible: either the MMPI
was a “very poor predictor of an applicant’s potential . . . or it was actually designed to measure
more than just an applicant's mood on a given day,” presumably to discover a mental health
diagnosis.” The court found against RAC holding that:

[blecause it is designed, at least in part, to reveal mental illness and
has the effect of hurting the employment prospects of one with a
mental disability, we think the MMPI is best categorized as a
medical examination . . . regardless of the scoring system.”'
The ruling in Karraker is significant for several reasons. First, it is currently the only

federal appellate court decision to expressly address whether a personality test such as the MMPI

is a medical examination under the ADA. Second, as noted previously, the MMPI is the most
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widely used personality test nationwide, and thus, the ruling might impact many employers.
Third, it has been documented that the Seventh Circuit rarely finds for the employee in ADA
employment cases.”> The fact that the court found for the employee in Karraker might persuade
other jurisdictions that the MMPI, and possibly other personality tests, are medical examinations
under the ADA.
C. Application of Karraker Beyond the MMPI

While Karraker held that the MMPI was a “medical examination” under the ADA, other
personality or psychological tests, e.g., Myers-Briggs or The Wonderlic, were not at issue in the
case. However, as noted throughout this article, the Karraker court made some noteworthy
comments regarding employers’ use of personality tests in general which may be influential in
future cases.” Further complicating this issue is the fact that many pre-employment tests are not
given labels such as “personality” or “psychological” tests. Often tests that are generically titled
as being “pre-employment” include questions that seem very similar to those used on the MMPL
Although the lawfulness of personality testing in employment as a business tool has not been
challenged in any reported court decisions, these tests would appear to be vulnerable to an ADA
challenge. Whether or not such a test is a “medical examination” under the ADA depends on the
factors identified in Section I above.* Even if these preemployment tests are not deemed
medical examinations, they may violate the ADA if they have the “effect” of discriminating

against a person with a disability.” This issue will be discussed below in Section II1.°°
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The Karraker court seemed troubled with the use of personality tests in general, whether
they are considered medical examinations or not. The court noted the possibility that “the MMPI
was a very poor predictor of an applicant's potential as a manager (which might be one reason it
is no longer used by RAC).”” As the ADA requires that personality tests be used in a way that
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s “job-related” and “consistent with business necessity,” the Karraker court’s skepticism
regarding the effectiveness of these tests should not be ignored.®
I1. The Use of Personality Tests That Are “Medical Examinations” Under the ADA

In the event that a particular personality test is considered a “medical examination,” the
Karraker court noted that the ADA restricts when it may be administered and how it may be
used.”® These restrictions were discussed above in section LA.°° However, one issue only
alluded to in Karraker is whether a personality test that is not deemed to be a “medical
examination” may still be discriminatory even if used at the correct stage of employment.

Because the personality test at issue in Karraker was administered pre-offer of
employment, it was prohibited under the ADA as the court held that it was a “medical
examination.” The issue of using the MMPI or any other personality-related “medical
examination” at the other two stages of employment was not before the court. However, even if
a medical examination is given at the proper stage of employment for the proper reasons, its use
still must meet the standard of being “job-related and consistent with business necessity.”®!

As noted above in Section I.C. above, the Karraker court seemingly questioned whether

personality tests could ever be used in a way that meets this standard.®> The court also discussed

57 Karraker, 411 F.3d at 836.
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% Karraker, 411 F.3d at 834.
See supra Section L A.

1 42 U.S.C. § 12112(b)(6).
See supra Section 1.C.



the significance of this standard as it relates to employment tests, especially those tests that

"3 The court discussed the

“screen out (or tend to screen out) people with disabilities.
discriminatory nature of the barriers that employment tests pose to people with psychiatric
disabilities, stating that:

Americans with disabilities often faced barriers to joining and

succeeding in the workforce . . . includ[ing] attitudinal barriers

resulting from unfounded stereotypes and prejudice. People with

psychiatric disabilities have suffered as a result of such attitudinal

barriers, with an employment rate dramatically lower than people

without disabilities and far lower than people with other types of

disabilities.”*

I11. The Use of Personality Tests That Are Not “Medical Examinations” Under the
ADA

If a personality test is not a “medical examination” under the ADA, it may be given to
job applicants at any stage of employment.® However, it may be unlawful if it has a disparate
impact on individuals with psychiatric or other disabilities, as employers may not use

[q]ualification standards, employment tests or other selection
criteria that screen out or tend to screen out an individual with a
disability . . . unless the standard, test or other selection criteria, as

used by the covered entity, is shown to be job-related for the
position in question and is consistent with business necessity.*®

As noted above in Section L.C., the Karraker court seemingly called into question
whether personality type testing in employment could ever meet this standard.®” The court also
paid special attention to the significant barrier that employment tests pose for people with
disabilities.®® In Karraker, the court focused on the ADA’s purpose in prohibiting “medical

examinations” that have the effect of “excluding employees with disorders from promotions” or
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jobs, regardless of the employer’s alleged or actual purpose in using the test.” The court
explained that even if the test is not intentionally discriminating between applicants based on any
disorder, anyone who happens to have a protected disability will likely score such that he or she
will not be hired or promoted.”

IV.  Personality and Employment Testing Issues Affecting People With Non-Psychiatric
Disabilities

Beyond the issue of whether or not an employment or personality test is considered a
“medical examination” under the ADA or discriminates against people with psychiatric
disabilities, such a test may violate the ADA if it discriminates against people with non-
psychiatric disabilities. Depending on the language level and cultural standards used in a test,
and the impact on people with various types of disabilities, employment tests with personality
components may also “screen out (or tend to screen out)” individuals with cognitive,
developmental, intellectual, or communication disabilities.”’ For example, a job applicant or
employee who is deaf and whose primary language is American Sign Language (ASL) may have
difficulty understanding the nature of a question being asked by an employment test, as signed
languages and spoken English have different grammatical structures. Therefore, a person whose
primary language is ASL may test poorly for reasons unrelated to his or her ability to perform
the job-related tasks. The “reasonable accommodation” of providing an ASL interpreter for a
job applicant or an employee may or may not be effective in eliminating any communicative
barrier, as interpretation may subtly and inadvertently change the meaning of a question.

Individuals with cognitive, developmental, learning, and/or intellectual disabilities may

also have difficulty understanding the questions asked on an employment test. In these
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circumstances, it is unlikely that any “reasonable accommodation” would be effective in
allowing the individual to properly take the test.”” For these reasons, any employment test,
including one with personality components, may discriminate against people with many different
types of disabilities, whether or not the test is considered a “medical examination” under the
ADA.
V. Conclusion

The Karraker court held that the MMPI is a “medical examination” because it was
designed, at least in part, to reveal mental illnesses protected by the ADA.” The court
concluded that the test “has the effect of hurting the employment prospects of one with a mental

disability.”™

While there are other issues relating to personality testing that were not before the
court in Karraker, the court’s analysis, combined with its unusually strong and rather humorous
condemnation of the employer’s use of personality testing, may provide persuasive guidance for
other courts that analyze the use of personality testing in employment.

The most common personality assessment techniques used in employee selection are
individual interviewing and evaluation of an applicant’s background.” Although use of
personality assessments, including the MMPI, seems to be on the rise, “[p]sychological tests are

»76 1t has been noted that “[e]mployers

particularly vulnerable to misinterpretation and misuse.
who use the MMPI and other psychological tests do so at great legal peril.””’

Employers that use personality tests and other forms of pre-employment and employment

testing should carefully assess their use of these tests under the ADA. Any employment tests

2 Although it may also be possible that personality tests may violate Title VII of the Civil Rights Act and
discriminate based on racial, ethnic, and cultural concerns, such issues are not addressed herein.
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should have quantifiable benefits in assessing individuals for the position in question.
Employers should attempt to make all employment tests as job specific as possible to
demonstrate that the test is “job-related and consistent with business necessity.” Employers
should also make sure that their use of employment tests does not violate an individual’s rights
under federal laws such as the ADA or possibly Title VII of the Civil Rights Act.”* When
weighing the risks and benefits of using personality tests, employers may find the risk of
litigation and the difficulties of justifying the use of the tests in a court of law outweigh any
helpful information that the tests might provide. Or, as Jeffrey A. Ross, an attorney for the Rent-
A-Center employees who were awarded thousands of dollars and a favorable ruling after being
forced to take the MMPI at work, said: “An employee's proven track record in the job is clearly a
better — and more lawful — way to judge their abilities than whether they pray every week or have
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difficulty starting and holding their bowel movements. Employers, and the attorneys that

represent them, may want to take these words to heart.

™ See Civil Rights Act of 1964, 42 U.S.C. § 2000(d) et seq. (West 2008).
" See Finz, supra note 37.

13



