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In these family law proceedings there are two alsdazfore the court, the first
being an appeal by the respondent J.D.F. agaiastittyment and order of the
High Court (O’Sullivan J.) made and delivered oa 1t6th day of May 2002

and the second an appeal by the applicant C.Fstgasubsequent order made
by the same judge in the High Court on the 14thafdyovember 2002. Since
both appeals arise from the same original family pgoceedings in which the
applicant sought a decree of judicial separatigetizer with wide ranging
ancillary orders the appeals were heard togethers Arequently the case in



such proceedings both parties accept that theirnagarhas irretrievably
broken down and there is no appeal against thaladticree of judicial
separation. The appeals arise from ancillary mattietails of which will
become clear later in this judgment.

THE FACTUAL BACKGROUND

The factual background as found by the learnetjtriige is set out in his
original draft judgment and his revised writtengatent of the 16th May 2002.
In summary the facts are as follows. The appli€aht (“the wife”) was born
on the 1st December 1957. The respondent J(Bkfe husband) was born on
the 30th January 1953. The parties were marriedcinil ceremony on the
15th November 1989, having previously participated religious ceremony of
marriage on the 19th October 1988. There are twdreh of the marriage,
both daughters, M. born 13th November 1992, nowevgears of age, and E.
born 28th January 1995, now ten years of age.

The wife had been previously married on the 8thusid 980. This marriage
was short lived and a church annulment was graafted approximately
eighteen months. The parties obtained a decredusésd divorce in England
on the 27th March 1989; this was accepted as haihd in this jurisdiction.
The husband and wife were involved in a relatiogn$tom in or about 1985.
The husband worked as a trader in the Bank of NEnadia in Dublin. The wife
operated a business as a beautician. This busipesated mainly in a
provincial city but had two branches in Dublin.

At the beginning of the relationship the wife owreedouse in the provincial
city where she had her business. She sold thihau985 and divided the
proceeds between investment in her business aodtabution towards the
acquisition of the family home in the Donnybrookaof Dublin. The husband
also contributed to the acquisition and the reghient of this property, in
part by means of a bank loan.

The husband came from a farming background in then€/ Wicklow area.
The wife had an interest in horses, as had theamasbn 1989 the husband
bought a farmhouse from his aunt. This farmhouse sitaated in close
proximity to a considerable farm owned by the hasb&father. The
farmhouse was situated on half an acre, but hauthmey land attached to it. It is
held in the husband’s sole name.

In 1992 the husband and wife moved to reside mpghoperty in Wicklow,
where their two children were born. The wife’s mgsises went through a
somewhat troubled period and were sold — it appeiaseme small loss, or at
least with no profit — between 1992 and 1994. Hmailfy home in Donnybrook
was sold in 1996 for the sum of £160,000.

In 1998 the husband’s employment at the bank wasrtated and he received




a settlement from his employers. In or about thie the embarked on the
establishment of a stud farm business at the fanaiiyie in Wicklow. He
invested money in developing stables and othelitfasifor this business.
Considerable financial evidence was given durirglémgthy trial in the High
Court regarding this business, and indeed regamlirgfher aspects of the
parties’ financial history, but for the purposedietiding the issues on this
appeal there is no need to consider the detatlsi®tvidence. The learned trial
judge accepted on the evidence that by 2002 tliefatm business was making
a profit.

Since there was no land attached to the partiesliyfadnhome in Wicklow, the
husband operated the stud farm on 22 acres ofddjadent to the family home
which was part of the farm owned by his father,JM¥. senior. Although the
husband used this land for the purposes of hisfatud, the land remained in
the ownership of his father. The husband from tioneéme assisted his father
on his farm, and it appears that the father, thowah elderly, also at times
assisted his son. The learned trial judge heldttiegt had a close relationship.
After the wife sold her businesses she was no loeggployed outside the
home. With the aid of a housekeeper she caredhéondme and children. She
frequently rode out horses for a neighbouring farmad an active social life
and was involved in charities. The learned tridige held that her contribution
to the stud farm business was minimal.

There were difficulties in the marriage from inatyout 1995. These worsened
in 1997-8. In April 2000 the wife issued the pragmoceedings. She left the
family home in October 2000. Since then she hasllim rented
accommodation in County Kildare. The children liedhe main with the

wife, but continued to attend the local school wmhgnear the family home.
The wife has a relationship, which the learned juidge held was not sexual,
with another manTHE PROCEEDINGS

Since the Special Summons initiating the proceeddages not appear to be
included among the pleadings provided to this cibistnot entirely clear what
precise reliefs were originally sought by the aggolit wife. However, these can
in the main be inferred from the judgment and oafehe learned trial judge.

It is clear that throughout the proceedings thewnfintained that the 22 acres
on which the stud farm operated formed part offiéineily home or at least part
of the matrimonial assets.

On the 20th March 2001 the wife’s solicitors wrtiehe solicitor for the
husband’s father, Mr J.F., stating that it waswife’s case that the father held
lands jointly and/or on trust for the husband andddition that the husband
was or was likely to be the beneficiary of land&lhe his father’'s name. The
solicitor sought to carry out a valuation of Mrdenior’s lands. They also made
reference to bank accounts which they alleged Wwela jointly by Mr F. senior




and his son and sought discovery concerning thesmiats. The letter
continued as follows:

“As we are formally notifying you of the claim mauaeour client in relation to
the above mentioned property, you might confirmtiadreyour client seeks an
opportunity to make representations with respedcy orders the court might
make pursuant to the Family Law Act 1995. Altenslyi, you might confirm
whether your client is agreeable to being joinechamtice party to these
proceedings.”

While it is clear on the evidence before the Higluf that this letter was
received by the solicitors and was shown to Mrdriar, it appears to have
evoked no response. No steps were taken by théswiécitors to make the
husband’s father a notice party to the proceedings.
Mr F. senior was called as a witness by the wifs.éxamination in chief by
senior counsel for the wife, Ms Clissmann, wasaisgéd both by senior
counsel for the husband and, at times, by the jadgending towards cross-
examination. Mr F. senior was clearly not particiylanxious to assist the
wife’s cause. His solicitor, Mr Osborne, was preserhe court with him and
occasionally intervened in the proceedings to fglamiatters, for example in
connection with his client’s will. During the coersf argument before this
court Ms Clissmann submitted that the letter semit F. senior constituted
sufficient notice to him and that it was not neegeggor him to be made a
notice party to the proceedings.
The trial was lengthy, lasting some nine days. éagjdeal of the evidence
turned on the financial resources of the husbaaith i this jurisdiction and in
the Isle of Man, on the ownership of the farm laadd on the operation of the
stud farm. Fortunately, since the central issuefirst appeal turns on a
particular point of law, there is no need to surtley detail of this evidence.
Suffice it to note that it was clearly establishleat the 22 acres on which the
stud farm operated remained, as it had always ledme legal ownership of
Mr F. senior. (The matter at issue in the secomabalpis entirely separate, and
will be dealt with later in this judgment.)
The learned trial judge gave judgment on the 168y R002. In his order he
granted a decree of judicial separation. By wagrdfillary relief he further
ordered:

“1. That the respondent do have the right to occiqgpylife the

family home situate at S. Stud, G., in the CouhWicklow to the

exclusion of the applicant;
2 That the said family home do include the 22 adeimmediately adjoining
the residence upon which site the respondent heslalged the stables, yard,
lunge ring and enclosed fenced area;



3 That the respondent do pay to the applicant glgsom of €489,000 being
the sum of €461,000 representing a fair evaluatibtihe applicant’s interest in
the assets (with the exception of the furniturhefhouse) of the family home
and the sum of €28,000 to balance the notional suailable to the respondent
in the context of extra costs caused by his ladoedperation with the
requirements of discovery;

4 That the applicant do continue to have the bepéthe children’s
allowances;

5 That the respondent do until he has paid thees@id lump sum continue the
existing maintenance and thereafter that he papeaapplicant for
maintenance the sum of €2,100 per month beinguimeas €500 in respect of
the applicant and the sum of €800 in respect ottmh of their two children;”

The order went on to provide for the maintenancevoflife policies for the
benefit of the applicant and the children and fpeasion adjustment order. It
also provided that the respondent should contiaymay VHI premia for the
two children and also their medical and dentakbillhe learned judge also
ordered that the mutual Succession Act rights efpérties be extinguished.
The parties were granted join custody of the twitdodn and the matter of
residence and access was set out in a detailedidette the order in
accordance with a scheme advised by Dr. GerardeBy¥onsultant Child
Psychiatrist.

This, however, was not the end of the matter. Qutire month of June 2002
the wife formed the intention of moving the childrieom the school which
they had been attending near Dunlavin to a scheal her current residence in
County Kildare. Without any notice to the husbahd went ahead from June
onwards making arrangements for this. The new dd¢kao began on 2nd
September 2002. On 31st August the wife informedctiildren that they were
moving to a new school. On the same day she infotime husband that she
had sent him a fax informing him of this. The faasanot in fact sent until the
following day, 1st September. The principal of Bunlavin School was
informed on the 30th August that the children waubdonger be attending
there.

On 7th October 2002 the husband brought a motiekirsg orders of
attachment and committal against his wife. Thisiamotvas heard by
O’Sullivan J. on the 14th November 2002. The ledrjunege found the
applicant to be in contempt and ordered that i éieimposing a fine on the
applicant the lump sum ordered to be paid by tepardent to the applicant
pursuant to the order made on the 16th May 2002deced by €25,000 to the
sum of €464,000. The learned judge also remittedrthatter of the schooling of
the children and any questions regarding accetbetDistrict Court. This order



was appealed by the applicant by notice of appataididthe 17th December
2002.
Up to that point the husband had not appealedrier of the 16th May 2002.
However, by a motion dated the 1st July 2003 hglsoinom this court an
enlargement of time within which to serve a nobtappeal. This motion was
heard on the 11th July 2003. An extension of tinas granted on the following
terms:
“1. That the respondent do pay to the applicantghm of
€250,000 within six weeks of the date hereof onw@ucof the
lump sum payment of €464,000 due by him to thecappl-
execution for the balance of the said sum to bgeskpending the
determination of the appeal herein or until furtfeeder.
2. That the respondent shall be at liberty to fartmortgage the
family home at S. Stud, G, County Wicklow up tora of
€250,000.
3. The undertaking to the court by the respondémtimthe court
doth note that he will not dispose of the said propwithout the
consent of the applicant pending the determinatibtihe appeal
herein or until further order.”

This court was informed that the said sum of €280 f0ad in fact been paid to
the wife. The husband filed a notice of appealdl#te 31st July 2003. The
court was informed during the course of the heaoinipe two appeals that in
the interim further proceedings concerning finaheiatters had been heard by
the High Court and that a further order made byHlgh Court is at present
under appeal, but no details of these proceediags been provided.

THE RESPONDENT'S APPEAL

In his notice of appeal the respondent sets ouegdbirteen grounds of appeal,
many of them dealing with matters of detail whicbhse during the course of
the trial in the High Court. Senior counsel for thepondent, Mr Gleeson,
however, in making his submissions to this cougdéy confined himself to
two major grounds. The first of these was that¢laened trial judge erred in
law and in fact in holding and in so providing iis brder that the family home
included the 22 acre site upon which the stud faach been developed. The
second was that the judge had erred in law in hgldi his judgment that,
despite the fact that it was not open to him to enalproperty adjustment order
in relation to the 22 acre site, he should take aucount the value of that
property adjoining the family home as an assetlabig to the respondent. It
was as a result of these two errors of law and McGleeson submitted, that
the learned trial judge had valued the family h@nh£600,000 and ordered an




excessive lump sum to be paid by the husband twifiee

In order to put these grounds of appeal in contegtnecessary to consider

some important passages in the judgment of thadeatrial judge. The first of

these is at pages 5 to 6 of the judgment and ideghtFamily Home”. The

learned judge states as follows:
“The first issue is as to whether the family hornhewdd now be
regarded as including the 22 acre site immediagelypining the
residence upon which the respondent has develdestables,
yard, lunge ring and enclosed fenced area. Asdardhe has
spent a considerable amount of time and moneyveldping
these facilities on land in the legal ownershigisffather. The
evidence in the case has shown that there is & elasking
relationship between the respondent and his faffiee.
respondent had taken charge of managing bank a¢sdanhis
father in the Isle of Man over several years frowa ¢arly 1980s
and it is clear that they trust each other withitlsensitive and
private affairs. The applicant claims that thesea2?es are now
beneficially owned by the respondent. It is suladithat in the
light of authorities which includ&illett v Holt and
Another[2000] 2 A.E.R. 289Re Brasham (deceasddp87] 1
A.E.R. 504Phoenix Smyth and John Joseph Halpin and
Another[1997] 2 I.L.R.M. 39]nwards and Bakel{1965] 1
A.E.R. 446 ancullen v Cullen[1962] I.R. 268 that | should now
hold that these lands are beneficially owned byréspondent.
Against this it is submitted that it is not opemte to make a
property adjustment order because the propertggally and
beneficially invested in the respondent’s fatheowhs not been
given proper notice of the applicant’s claim inpest of this
interest. Furthermore it is submitted that cropgevgrowing on
the bulk of the 22 acres prior to 1998 and therefthre use of
these fields by the respondent for the past foarsyer so is not
sufficiently long to give him any equity therein.
| agree that it is not open to me to make a propadjustment
order in relation to the 22 acres. On the other thaim light of the
authorities which | have considered, and the ewigdemakes it
clear that the respondent’s father was fully awaf@and accepted
the respondent’s activities in developing thesel$aams a stud for
his own benefit and that of his family, in my opimthe
respondent would be in a position to resist anynelay his father
to exercise control over these lands. Furthermatzerisider it
unlikely that the father would take any such segnst the



respondent. Accordingly in my view | should take account the
value of this property adjoining the family homeaasasset
available to the respondent.”

The second passage occurs at page 12 of the jutgmsdnllows:
“The applicant is in principle entitled to a faiuinp sum having
regard to the value of the family home which aauvehheld
includes the 22 acres. On the evidence a reasoraasiessment of
this value is £600,000 which half is represente€®1,000. The
applicant has claimed €500,000 plus the cost otipase at 10%
to enable her to purchase an alternative to theilfahome. In
addition she is claiming a lump sum to enable batischarge
her debts including the bank loan. | approach #sie of asset
share on the basis that the court should provideomdy for the
needs of the applicant (where there is provisioddaso) but also
should assess a fair lump sum to reflect her irsteirethe family
assets (not necessarily 50%) even if this is grahtn her
specific needs (again, assuming there is suffitmake such
provision).”

The learned judge went on to consider the law lation to the distribution of
matrimonial assets. Subsequently, however, whemnleing the total lump
sum to be paid by the husband to the wife, he omefil the sum of €381,000
as representing héshare in the family home{page 15 of the judgment). To
this sum he added €50,000 to represent compendatitime wife’s
contribution to the family through her care of tlmme and children plus some
monies contributed from a joint account. He thetieatdthe sum of €30,000 to
meet the wife’s expenses in acquiring a new homéadeself. He went on to
add (at page 15):

“To this sum must be further added a sum of €28{60galance

the notional sum available to the respondent inavetext of

extra costs.”

The judge then dealt with the other issues seinohits order.
In her submissions to this court senior counsettferapplicant wife relied in
the first place on the wide discretion given to ¢beart in making both lump
sum and periodic maintenance orders in judiciahs®mn proceedings as set
out in section 16 of the Family Law Act 1995. Theydof the court was
to “endeavour to ensure that such provision is madeefich spouse concerned
and for any dependent member of the family condeaisas adequate and
reasonable having regard to all the circumstancethe case.”



Ms Clissmann drew attention to section 16(2)(ahefAct whereby the court
is directed to have regard to the income, earnam@city, property and other
financial resources which each of the spouses coadéas ors likely to have
in the foreseeable futuieny emphasis). She pointed out that the learnald tr
judge in his judgment had specifically considetesl grovisions of section 16
of the 1995 Act, together with the case law botthis jurisdiction §.D. v
D.D.[1997] 3 I.R. 64) and in Englan®Mhite v White[2000] 3 W.L.R. 157}
The learned judge had concluded his considerafitimedaw governing a
division of the matrimonial assets by stating @je 13 of the judgment):
“Accordingly | take my cue from the close assoolatbetween
the two jurisdictions acknowledged by the SupremeartGand
conclude that in this case also dealing with jualicgeparation |
must, having of course considered all of the stayugjuidelines,
reach a result which would be consonant with thagiple
established iM.K. v J.P. (otherwiseS.K)). With regard to the
reference 08.D. v D.D.I note that in that case McGuinness J.
said (at page 59):
‘On a practical level this marriage was a lengthy
partnership of complementary roles and it seems to
me that it should result in a reasonably equal
division of the accumulated assets.’
In the present case since, in my view, the assetsngome
available to the parties (the income being primathat of the
respondent but also, of course, | take into accoluiatearning
power of the applicant herself) do not exceed anwarsufficient
to meet the needs of both parties it is necessagyto
acknowledge the application of a general princigleh as was
indicated by McGuinness J.inD. v D.D.”

Counsel submitted that in taking this approachHdébhened judge was entirely
correct.

As regards the issue of the 22 acres in the legaéoship of Mr F. senior, Ms
Clissmann submitted that the trial judge was caiiretaking into account the
value of the 22 acre plot of land as an assetadailto the husband. The
learned judge’s conclusion was based on considerafivarious authorities,
including Smyth v Halpirj1997] 2 I.L.R.M. 38 Cullen v Cullen[1962] 1 I.R.
268,Gillett v Holt [2000] 2 All E.R. 289Re Basham (deceasef)987] 1 All
E.R. 405 andnwards v Bake[1965] 1 All E.R. 446 The judge had tacitly
accepted that the circumstances surrounding thela@went of this 22 acre
site amounted to estoppel by representation, @r@iary estoppel. The
husband’s father had permitted his son to useatte ds if it was his own




throughout the period of the operation of the dauch. It was submitted that on
the basis of the doctrine of proprietary estoppelrespondent’s father would
be prevented from insisting on his legal rightsrahe 22 acre site.

Ms Clissmann accepted that in most of the caspsopirietary estoppel there
was a representation by words or deeds but sheigatrthat mere
acquiescence aonscious silence’might also suffice. In this context she
referred to the case &alvation Army Trustee Company Limited v West
Yorkshire Metropolitan County Council1981] 41 P & Cr. 179. Counsel
pointed out that the respondent had invested ceradte sums of money in
improving the facilities of the stud farm and asséthat the evidence before
the High Court indicated that the respondent’s lbaakager believed that Mr
F. senior wouldin due course”transfer the land to his son. The land in issue
was neither divided nor disposed of by the leatniatljudge in his decision of
16th May 2002, Ms Clissmann argued. The legal tiitse¢ Mr F. senior enjoyed
remained intact and unaltered by the proceedings.bEneficial interest in the
land was merely considered relevant by the leam@&dudge in terms of
calculating the wealth of the respondent.

THE LAW AND CONCLUSIONS

It is, of course, correct, as submitted by coufmeihe applicant, that the court
is given a wide discretion in makinigter alia, an order that a spouse should
make a lump sum payment towards the general maintenof the other party
to the marriage. It is also correct that one ofttirelve criteria set out in section
16(2) sub-sections (a) to (l) includes the propartgt other financial resources
which each of the spouses is likely to have inftiieseeable future. It seems to
me that in his general consideration of the prilesigoverning the division of
this family’s resources the learned trial judggipmach was entirely correct.
He was concerned to establish a situation wheraukband would be enabled
to generate an income to assist in the supporisokifie and children, while at
the same time the wife would be provided with thenetary resources which
she needed to provide herself with a separate hdmalso — and this received
comparatively little attention in any of the subsnigs made to this court —
envisaged the necessity for the wife to take pasiteps to earn an income
through her own efforts, something which she appeat to have done so far.
The real issue before this court, however, is weéretie learned trial judge
erred in his definition of the family home to indrithe 22 acres in the legal
ownership of the respondent’s father and in hisltieg) assessment of the
respondent’s financial assets — the assets whiicto flee divided between the
respondent and his wife.

The term‘family home” is defined in section 2 of the Family Home Pratact




Act 1976, as amended by section 54(1)(a) of theilljdraw Act 1995. The
amended section provides as follows:
“2.—(1) In this Act "family home" means, primarily,
a dwelling in which a married couple ordinarily
reside. The expression comprises, in addition, a
dwelling in which a spouse whose protection is in
issue ordinarily resides or, if that spouse hastied¢
other spouse, ordinarily resided before so leaving.
(2) In sub-section (1), ‘dwelling’ means any builglior part of a building
occupied as a separate dwelling and includes amgegaor other land usually
occupied with the dwelling, being land that is sdiasy and ancillary to it, is
required for amenity or convenience and is not §eised or developed
primarily for commercial purposes, and includesrasture that is not
permanently attached to the ground and a vehicleessel, whether mobile or
not, occupied as a separate dwelling.”

In National Irish Bank v Graham[1995] 2 |.R. 244 this court stressed that the
term“family home” is restricted to the precise terms of the Famibyrie
Protection Act 1976. The court held that the d&bni of “family home” could
not be extended by the judiciary beyond the wofdbat Act. Finlay C.J. in

his judgment (at page 251) said:

“Firstly, | am quite satisfied that the word ‘primidy’ contained in the first
sentence in this section means, in its ordinarnstoetion and in the
construction which must be given to it in this setgtthat the definition of a
family home as a dwelling in which a married coupidinarily reside is in the
first place the appropriate definition within thetAThe necessity for that word
becomes clear when one considers the second sergentained in the sub-
section namely ‘the expression comprises, in aadith dwelling in which a
spouse whose protection is in issue ordinarilydesi etc. You have clearly
therefore in this section a primary definition ayml have an additional or
subsidiary definition; both are expressed in cortgpterms and leave no room
for the addition of any other subsidiary definitiby judicial interpretation.”

It is therefore clear that in referring to tHamily home” as including the 22
acres the learned trial judge erred.

Ms Clissmann argues, however, that even if thec?@saare not included in the
family home as such, that land may be includethénfamily assets that fall to
be divided between the spouses because, she suthmitaisband had acquired
a beneficial interest in it. It is obvious thatlies not required a beneficial
interest through any contribution — direct or irdir— to its acquisition. Even in
the somewhat liberal context of family law the nmakof improvements to



property cannot establish any form of beneficide tisee, for examplécC v
McC[1986] I.L.R.M 1andN.A.D v T.D.[1985] |.L.R.M. 153.

It is claimed on behalf of the applicant that taepondent has acquired a
beneficial interest in the 22 acre plot throughppietary or promissory
estoppel, or, as counsel put it, through estoppetpresentation. The

difficulty about making this argument, in my vieiw that in order to establish
such an estoppel there must actually be a promis#, least a reasonably clear
direct representation or inducement of some kinid. hot sufficient to say that
this or that was permitted to happen or that thadies looking at the situation
thought that a particular outcome was likely. Neiitls it enough that a man
who is seeking a loan implies to his bank manaugrtis father may be going
to transfer land to him. This principle is cleasrfr the cases on which Ms
Clissmann relies in her argument.3myth v Halpin[1997] 2 |.L.R.M. 38 as
set out in the head note, the plaintiff asked &ildr to provide him with a site
where he could build a house, but his father rededftthis place is yours

after your mother’s day — what would you be doiritlp wvo places?The
plaintiff's father suggested that the plaintiff sitd build an extension to the
family home. An extension was designed by an aechiin the assumption that
the entire house would eventually belong to thepfé The site on which the
extension was built was transferred to the pldistfthat he could use it as
security to borrow the money required to build éixéension. The father had
left the house to his wife for life and subsequetdlthe plaintiff. In a later will
he left the house to his wife for life and subsedjlyeto one of the plaintiff's
sisters. At page 40 of the report Geoghegan Josgtshat happened:

“The father suggested that the plaintiff build ariension to the family home.
The reference to the plaintiff being left the plafer his mother’s day did not
take the plaintiff by surprise because in 1983 && had an earlier discussion
with his father in the kitchen of the house dunvigich the father asked him did
he want the place and he said he did. | acceptithiatconversation took place
also.

For the purpose of constructing the extension &ltbuse, the
services of an architect, Mr O’Daly, were retairgad his
designs were done in the context that the entitssé@avould
ultimately become the plaintiff's. In order to lwithe extension,
the plaintiff had to apply for a loan from the Rifdational
Building Society but that Society needed secuklitgordingly the
site had to be transferred to the plaintiff andstiias done. What
emerged was in no sense a real house but rathelf-@&entained
section of a house...I find it difficult to conceiliat the plaintiff
would ever have adopted his father’s suggestiaeletion to the



extension to the house if it was not understootihbavas to
become the ultimate owner of the entire house.”

The clear evidence of an actual promise, whichquate specifically acted
upon, was before the court. The court accordingbcted that an appropriate
deed or instrument be executed to effect the \gstithe remainder interest in
the house in the plaintiff.

In Cullen v Cullen[1962] 1 I.R. 268, an earlier Irish case, thergi#is wife
won a portable house in a competition. She gawehibiise to her son (M.). He
offered it to his father who refused it. M. begarptepare a site for it on his
own lands. When the plaintiff went to Dublin hisfevthought it would be
suitable to have M.s house erected on the familgidaat Adamstown and she
sought her husband’s permission to do so. He gkplyemessenger that he was
making the place over to her and she could eredhtluse where she liked. As
a result M erected the house on the lands at Adavnstather than on his own
lands.

In the course of a comprehensive judgment Kensgid. (at page 291):

“| am satisfied that Martin would have erected tha@use on his own lands if
the plaintiff had not given Mrs Cullen permissiorput up the house at
Adamstown and that he erected the house on the En8ldamstown because
he relied on the permission given. | am convinted the plaintiff knew at all
times that Mrs Cullen had given the house to Maatid that the house was
being erected for Martin to live in.”

Kenny J. held, however, that Martin had not acquaeight to compel his
father to transfer the site to him. At page 29Ztecluded:

“I am of opinion, however, that the plaintiff istepped by his conduct in
giving consent to the erection of the house at Adlewn when he knew that the
house had been given to Martin and that the plHinéinnot now assert any
title to the site on which the house has been ededthere was a
representation by him that he consented to thisthatirepresentation was
acted on by Martin who spent £200 at least in émgcthe house and gave a
considerable amount of his time to his work...Wthkeestoppel created by the
plaintiff's conduct prevents him asserting a titbethe site, it does not give
Martin a right to require the plaintiff to transfeéhe site to him.”

In an earlier part of his judgment (at page 280)yKe referred to the position
of adult children who reside on their parents’ y:

“Whatever be the position of children under 21 yeaf age who live in their
father’s house, those over 21 are licensees of thttsier when they are on
property (including the family home) belonging tmhlf the site of the
bungalow is left out of consideration for the mom#re defendants were



licensees of the plaintiff when they were on tlempses at Adamstown and
they had not any proprietary interest in them.”

This was stated despite the fact that the sonsesteppn had operated the
family business on the lands at Adamstown for asitterable period during
their father's absence.

The operation of the same principle may be sednarEnglish cases to which
this court was referred. Inwards v Baker{1965] 1 All E.R. 446a specific
suggestion was made to a son that he should bibichgalow on his father’s
land, which he did, and he lived in the bungalowhallenged for over thirty
years. It was held by Lord Denning that since hetbeen induced to build the
bungalow and had expended money for that purpogeiexpectation of being
allowed to remain there, equity would not allow éxpectation so created to
be defeated, and accordingly the defendant waseehtd remain in occupation
of the bungalow as long as he desired to use hifohome. There was,
however, no question of transfer of title.

In the more recent case Gfllett v Holt [2000] 2 All E.R. 289were that in
1952 Gillett, who was then twelve years old, mat hacame friendly with
Holt, a thirty eight year old gentleman farmer &aahelor. Four years later
Gillett left school on Holt's suggestion to work bis farm, and continued to
work for him for nearly forty years. During that& he moved into a property
owned by Holt's company and, through his wife ahildcen, effectively
provided Holt with a surrogate family. Over the s®iof their relationship,
Holt gave Gillett repeated assurances, usuallyrbedfo assembled company on
special family occasions, that he would inheritfdu@n business and in 1986
executed a will leaving Gillett his residuary estdt a later stage Holt
summarily dismissed Gillett and made another witlleding Gillett entirely. It
was held that the doctrine of proprietary estogpeld not be treated as
subdivided into three or four watertight comparttseRather, thquality of

the relevant assurancesuld influence the issue of reliance which wdsrof
intertwined with detriment (my emphasis). In thase the judge had erred in
holding that Holt's assurances were incapable whilag the foundation for an
enforceable claim based on proprietary estopped.cFucial issue was the
guality of the assurances that were given — inrotlueds, the quality of the
promise.

This principle permeates all the cases on whiclafiicant relies. Ms
Clissmann specifically refers falvation Army Trustee Company v West
Yorkshire Metropolitan County Council1981] 451P and Cr. 179 as
establishing a criterion g€onscious silence’ But even in this case
the“conscious silence’followed after a period where very specific and
detailed representations were made to the Salvatimy by the local




authority, on which the Salvation Army stronglyieel, and as a result of which

they embarked on the building of a new hall.

It seems to me, therefore, that in the presenttteseespondent operates on the

22 acre plot under a licence from his father. lsheoito establish a beneficial

interest accruing to the son by means of a prapweair promissory estoppel

there must be at least some clear evidence oftaalgoromise, inducement or

representation by the father to the son that lemded the son to be the owner

of the land. Inferences from conduct are not sigffit; particularly if they are

not supported by the evidence at the trial.

Mr F. senior gave evidence in the High Court. Cadneg his evidence, the

strong impression that comes across is that heits determined to retain the

ownership of his land. On the 17th April at page®88 of the transcript, Ms

Clissmann puts questions to him about his sonigiaes on the 22 acres. At

guestion 403 she asks:

“403. Q. And you have permitted him — or wouldatfair to say that you have
permitted him to do all of that?

A. Sure, yes.

Q. Would it be fair to say that you have encouragiead?

A. | can’t say | encouraged him nor | can’t sayisaburaged him, there was

nothing else he could do, he had no job.

Q. Can you tell the court does anybody else ustatius, the 22 or 30 acres

other than your son and daughter-in-law?

A. No, my daughter doesn’t use it — my son is thayedaughters are in

Dublin.

Q. Sorry, | mentioned your daughter-in-law.

A. Well, she hasn’t been there for a long timeYQur son treats that land as

his own, or does he treat the land as his own2ther 30 acres — the land

around his house — his family home?

A. He doesn't treat it as his own, he treats itag land is in the habit of being

treated.

Q. Like a farmer treats his land?

A. Yes as a farmer...

Q. Treats his own land?

A. Yes, as a farmer treats his land, it is kepilfeed, it is kept rolled and kept

the same as any land should be kept.

Q. So he treats it as his own?”

At that stage Mr Mohan, then senior counsel fortithgband, intervened to

protest that Ms Clissmann was cross-examining hverwitness.

At page 95 of the same transcript Ms ClissmanntiqresMr F. senior about

the water supply to his son’s family home. At qims#36 onwards a series of

guestions occur:



“436 Q. Very good, My Lord. Mr F., we understandttthe well which feeds
water to the family home of C.F. and your son?
A. Yes.
437 Q. Is the land registered in your name?
A. That is correct.
438 Q. With regard to that are you prepared to pef@te in trying to clarify
the title so that there will be a wayleave?
A. Pardon.
439 Q. Would you be prepared to give a wayleavéh®mvell. Would you
allow access to the well for anybody who might ¢vett house?
A. 1 would hold control over the well. | own thelMand | intend
to hold it.
440 Q. What do you do with the well Mr F.?
A. It supplies water to the land...

444. Q. With regard to the septic tank would yoyptepared to co-operate
with regard to access to the sceptic tank?

A. I am not too sure whether the septic tank isngriand or not.

445 Q. Well, if it were Mr F, would you be prepatecto-operate? A. | would
not...

447 Q. Well, | may be mixed up, Mr F., if theraisoak pit perhaps on lands
in your name, would you be prepared to co-openateiation to that?

A. 1 would not.”

During the course of Mr F.’s evidence he was qoastl about his will. It
appeared that he was somewhat confused about $sél@oquestion of a trust.
His solicitor, Mr Osborne intervened at this polatentually a copy of Mr F.
senior’s will, dated 5th October 2001, was produwcethe court. This is
included in the material before this court. Follogria number of legacies the
residue of his estate is dealt with as follows:

“All the rest, residue and remainder of my propesfyevery nature and kind
both real and personal that | may die possessedjive devise and bequeath
to my wife, A, for her lifetime and after her deaihmy son J.D.F. for his
lifetime and after his death | leave on trust totnugtees subject to the
following terms and conditions:

(1) to my granddaughters M and E.F. daughters osoryJ.D.F. on condition
that he has principal custody and be responsibi¢tfeir upbringing,
education and religious education until they attainyears or later at the
discretion of my said trustees. In the eventsttmatourts do not grant custody
or C.F. refusing custody of my said grandchildremty said son, | direct that
this inheritance be forfeited and descend on theviing terms:



(2) my said property I grant to my trustees antiarge them with exercising
the following power of appointment on the dateestt of my said son J.D.F.
(3) to appoint one of the following in fee simple

(a) M.F.

(b) E.F.

(c) G.F. my daughter

(d) M.F. my daughter

(e) any child or children of my son J.D.F. othearthat (a) and (b) above.

In default of appointment | direct that the progeshall go to my daughters G.
and M. or their issue in equal shares.”

It is, of course, clear that Mr F. senior is, a&deto some extent, motivated by
hostility to his daughter-in-law, and the uninvalvebserver may not find his
attitude particularly attractive. Neverthelesssitated position is that not only
has he no intention of transferring the land inggio@ to his son during his
lifetime but even after his death he is unwilliegoequeath to his son more
than a life interest. That was his evidence atithe of trial in April 2002.

Other than his tacit permission from in or abol@88nwards to the
respondent to carry on his stud farm businesse tivas no evidence before the
High Court that he had previously made any pronuffeyed any inducement
or given any assurance to his son that he woutdgfieato him the 22 acres that
IS in issue.

In my view, therefore, the doctrine of promissorypooprietary estoppel
cannot operate. The respondent has not by thetapeod an estoppel acquired
a beneficial interest in the 22 acres in quesfldre 22 acres thus cannot be
held to be an asset of the respondent or a p#neahatrimonial assets of the
couple and the learned trial judge erred in sditrgat.

It would, perhaps, have been open to the learm@dudge pursuant to section
16(2)(a) of the Act of 1995 to give some weighttte future prospects of the
respondent in calculating the lump sum to be pwitiin to the applicant, but it
was not, in my view, open to him to include thatetalue of the 22 acres
owned by Mr F. senior as an integral part of theeaf the family home and
subsequently to divide that value equally betwéenspouses. | would allow
the appeal on that ground. It is unnecessary tbvd#athe subsidiary grounds
of appeal.

What, however, should be the outcome of allowing éippeal? Over three
years have passed since the hearing in the cdow bethree years in which
the value of property in the counties borderinglengreater Dublin area has
escalated and the financial position of the partiag well have substantially
altered. This court cannot, in the course of areappeceive evidence of these
matters. Neither is it desirable, or even sensiblethis court to attempt to



readjust the orders made by the learned High Qodge on the basis of the
figures that applied in 2002. It seems to me thatanly course open to this
court is to return the matter to the High Courét@ble up-to-date financial and
valuation evidence to be received and a fresh adjtidn made.

| am well aware that for the parties this is a mogbrtunate outcome. Already
a disproportionate amount of the parties’ resounea® been spent in legal
costs. At the conclusion of the hearing of thisegphe court strongly
suggested to the parties that even at that lage $tee wisest course would be
for the parties to endeavour to reach an agreddrsent; | would now
reiterate that advice in the strongest possiblagett is of no advantage to
either party to expend further resources on litayaeither in this particular
matter or in the other aspect of the proceedingshwlthe court was informed,
Is also under appeal.

In this context | will also refer to some remarkada by the learned Chief
Justice at the conclusion of a recent family lavitenal he Oireachtas, in
framing our family law statutes, has given a wideging and virtually
unlimited jurisdiction to the Circuit Court. No doithis was done in order to
enable litigants to avoid the very high costs #ratinevitable in a prolonged
High Court action. Where the parties in family lproceedings are, to use the
current phrase, ¢high net worth”, and many millions of euros are at stake, it
may be necessary to invoke the jurisdiction oftiigh Court. This is not such
a situation. As the learned Chief Justice remankele earlier case, it is
difficult to understand why the decision was takenisk the cost implications
of a High Court action in the light of the limitéidancial resources of this
family.

THE APPLICANT’'S APPEAL

The factual background to this second appeal has et out earlier in this
judgment. The applicant appeals against the ord@iSullivan J. in the High
Court made on the 14th November 2002, by whiclobhed the applicant
guilty of contempt of the High Court for failing tmmply with the judgment
and order of the court dated the 16th day of M&3220

The grounds of the applicant’s appeal are set ®tlbws:

“1. That the learned judge erred in law and in fatfinding the applicant
guilty of contempt for failing to comply with thedgment and order of the
High Court dated the 16th May 2002 as the said odi@ not specify the
school attended by the infants.

2. That the learned judge erred in law and in fiaobrdering that in lieu of
imposing a fine on the said
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