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New Wave of State Law Air Pollution Torts?  

The U.S. Supreme Court’s denial of certiorari in Bell v. Cheswick could pave the way for 
more state common law air pollution tort suits and greater exposure for emitters. 
A new wave of state common law air pollution tort claims may be upon us, given the U.S. Supreme 
Court’s recent announcement it would not review an August 2013 decision by the U.S. Court of Appeals 
for the Third Circuit that the Clean Air Act (CAA) does not preempt such claims. In the year since the 
Third Circuit’s decision, a number of other courts have reached the same result and allowed air pollution 
tort claims to move forward. These decisions spell uncertainty for emitters, who must look beyond the 
requirements in their government-issued air permits to determine if their emissions are lawful. Even if they 
are in full compliance with the CAA, sources — including fossil fuel-fired power plants, petroleum 
refineries, and emitters of greenhouse gases (GHGs) — can be liable for claims that their emissions 
constitute a nuisance or trespass. As these state law tort claims can potentially result in larger damages 
awards than CAA citizen suits, plaintiffs may bring more of these air pollution tort claims in the future. 

Background to Bell v. Cheswick Generating Station 
The decision at the vanguard of what could be a new wave of pollution tort claims came in the case 
captioned Bell v. Cheswick Generating Station. Named plaintiff Kristie Bell and more than 1,500 residents 
of Springdale, Pennsylvania filed a class action complaint in the U.S. District Court for the Western 
District of Pennsylvania in April 2012 against the Cheswick Generating Station, a 570 megawatt coal-fired 
power plant in Springdale. The class claims that the plant emits harmful and noxious odors and 
particulate matter, including fly ash and coal combustion byproducts, and that the odors and particulate 
matter cause property damage and make the residents “prisoners in their own homes.” The suit alleges a 
number of theories under Pennsylvania tort law, including nuisance, negligence, recklessness and 
trespass. Notably, the complaint does not allege that the power plant is violating the CAA or the facility’s 
CAA Title V operating permit.  

Initially, the plant operator prevailed in asking the district court to dismiss the suit. The court found that 
“permit[ting] the [residents’] common law claims would be inconsistent with the dictates of the Clean Air 
Act,” and therefore any state law tort claims concerning air emissions from the power plant are preempted 
by the federal CAA. The court reasoned that the residents’ state law tort claims would impermissibly 
interfere with the federal CAA’s comprehensive regulatory system. Further, the court found that because 
the CAA already allows for citizen suits to enforce compliance with CAA requirements, allowing state law 
tort claims would be an unnecessary “parallel track.”  
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The Third Circuit’s Decision in Bell 

The Third Circuit disagreed and reversed the district court’s dismissal of the case. In an August 2013 
decision, the Third Circuit found that allowing state law tort claims is consistent with Supreme Court 
precedent, that Congress did not evince an intent to preempt state law tort claims, and that such claims 
would not disrupt the CAA’s regulatory scheme.  

In arguing to the Third Circuit that the CAA preempts state law tort claims, the plant operator relied 
heavily on American Electric Power Co. v. Connecticut (AEP), a 2011 Supreme Court decision holding 
that the CAA displaces federal common law tort claims concerning GHG emissions from power plants. 
AEP left open the question of whether, in addition to displacing the federal common law, the CAA 
preempts state common law tort claims concerning air emissions. Noting that “legislative displacement of 
federal common law does not require the same sort of clear and manifest congressional purpose 
demanded for preemption of state law,” the Third Circuit rejected the power plant operator’s argument 
that AEP is dispositive. 

The Third Circuit then turned to the question of whether Congress intended for the CAA to preempt state 
common law tort claims. The Third Circuit found nothing in the CAA indicating congressional intent to 
preempt such claims. The power plant operator argued to the Third Circuit that the CAA is a 
comprehensive regulatory program designed to produce uniform and predictable standards. The operator 
also argued that subjecting CAA-compliant plants to various state law nuisance requirements would 
defeat the CAA’s purpose. In doing so, the plant operator was forced to distinguish the case from 
International Paper Co. v. Ouellette, in which the Supreme Court held that the Clean Water Act (CWA) 
does not preempt certain state common law tort claims against dischargers. The power plant operator 
argued that the CWA contains a more robust savings clause than the CAA, and that while the CWA’s 
savings clause preserves certain state common law tort claims concerning discharges to water, the CAA’s 
savings clause does not preserve any state common law tort claims concerning emissions to air. 

The Third Circuit sided with the residents. The court held that there is “no meaningful difference between 
the Clean Water Act and the Clean Air Act for the purposes of our preemption analysis.” Thus, the CAA, 
like the CWA, preserves state common law tort claims, with one important caveat: the claims must be 
brought under the law of the state where the emitter is located. The Third Circuit explained that subjecting 
plants to only their home state’s nuisance laws would ensure that such state law tort suits would not 
unduly complicate the CAA’s comprehensive regulatory system, because plants would only have to look 
to one additional authority — their home state’s laws — to determine the applicable standards.  

The Third Circuit also rejected the plant operator’s argument that pollution control is a political question 
that is nonjusticiable. The plant operator argued that the CAA requires careful balancing of environmental 
costs and economic benefits, and such policy decisions are best left exclusively to the legislative branch. 
The court disagreed with this argument, stating that courts have often heard suits addressing property 
damage from air emissions.  

The Supreme Court’s Denial of Certiorari in Bell  
The power plant operator’s petition to the Supreme Court reiterated the same arguments it made before 
the Third Circuit, including the arguments that AEP effectively eliminates state common law air pollution 
suits and that the CAA leaves no room for and would be disrupted by such suits. The operator further 
argued that the Third Circuit’s decision would hinder the predictability of emission requirements, trigger a 
deluge of lawsuits, cause a negative economic impact on the energy industry and promote inefficient 
stop-gap pollution control. The Supreme Court denied the petition on June 2 without comment. This ruling 
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allows the suit to move forward in the Western District of Pennsylvania, where the parties are in the early 
stages of discovery, preparing to litigate the case on the merits.  

Cases in the Wake of Bell 
The Supreme Court’s denial of review means that Bell v. Cheswick Generating Station is binding law for 
power plants and other emitters in Delaware, New Jersey and Pennsylvania. Perhaps more importantly, 
courts in other jurisdictions have been following the Third Circuit’s reasoning and holding that the CAA 
does not preempt state law tort claims.  

Cerny v. Marathon Oil Co. 
In Cerny v. Marathon Oil Co., plaintiffs Michael and Myra Cerny filed a complaint on May 21, 2013, in the 
218th District Court of Karnes County, Texas, alleging that Marathon’s oil field operations emit “noxious 
chemicals, noxious odors, and harmful chemical compounds.” The Cernys argue that these emissions 
cause health problems, harm their dog, and damage the flora and fauna on their property. The Cernys’ 
complaint sets forth nuisance and negligence claims under state law. Marathon removed the suit to the 
U.S. District Court for the Western District of Texas. When the Cernys moved to remand the case to state 
court, Marathon opposed the motion, arguing that the CAA’s comprehensive regulatory scheme preempts 
state law tort claims. The court, which is located within the Fifth Circuit, rejected Marathon’s arguments. 
Emphasizing that it views Bell as persuasive, the court found that the CAA does not preempt the Cernys’ 
state law claims. The federal court remanded the case to state court on October 7, 2013.  

Merrick v. Diageo Americas Supply, Inc. 
The U.S. District Court for the Western District of Kentucky, which is located in the Sixth Circuit, held in a 
March 2014 decision in Merrick v. Diageo Americas Supply, Inc. that the CAA does not preempt state law 
air emission tort claims. Named plaintiff Bruce Merrick filed on June 15, 2012, a class action complaint 
against Diageo, which owns a whiskey distillery in Louisville, Kentucky. Plaintiffs, who are all residents or 
property owners located near the distillery, claim that Diageo’s whiskey aging process releases ethanol 
into the atmosphere. The residents further claim that this airborne ethanol combines with condensation on 
their property and causes black “whiskey fungus” to cover “everything exposed to the outdoors.” The 
class’ complaint asserts causes of action in negligence, nuisance, and trespass and asks the court to 
require Diageo to install ethanol-control technology at its distillery.  

Diageo sought dismissal of the claims, citing two factually similar cases from Kentucky’s state trial courts, 
which both held that allowing plaintiffs to press state law claims could “undermine [the CAA’s] regulatory 
structure.” However, the Western District of Kentucky disagreed with Diageo and the reasoning of the 
Kentucky trial courts, explicitly endorsing the Third Circuit’s analysis in Bell as more persuasive. The court 
held that the CAA does not preempt plaintiffs’ state law claims. In a March 18, 2014, decision, the court 
allowed the nuisance and trespass claims to move forward, as well as plaintiffs’ request for injunctive 
relief, but dismissed the negligence claims. Diageo has since petitioned the U.S. Court of Appeals for the 
Sixth Circuit to review the decision. 

Freeman v. Grain Processing Co. 
On June 13, 2014, the Supreme Court of Iowa denied a motion for summary judgment in Freeman v. 
Grain Processing Co., rejecting the argument that the CAA preempts state law tort claims. In Freeman, 
eight residents of Muscatine, Iowa filed a class action suit on behalf of local homeowners against Grain 
Processing, which owns a corn milling facility. The class claims that the mill emits noxious odors, 
particulate matter, acetaldehyde, sulfur dioxide, starch and hydrochloric acid, putting the residents’ health 
at risk and causing them to “suffer persistent irritations, discomforts, annoyances, [and] inconveniences.” 
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The class asserts theories of negligence, nuisance, and trespass and seeks damages for the lost use and 
enjoyment of its properties, punitive damages and injunctive relief.  

In moving to dismiss, Grain Processing argued that allowing the plaintiffs’ claims to proceed would “upset 
the [CAA’s] balance between environmental protection and economic disruption” and disrupt the 
predictability of the CAA. Grain Processing also argued that Congress’s amendments to the CAA in 1990 
made the CAA more comprehensive than the CWA was when the U.S. Supreme Court held that the CWA 
preempted only federal common law in its 1987 Ouellette decision. Grain Processing urged the court to 
take the 2011 AEP decision as controlling authority and hold that the amended and more expansive CAA 
preempts state common law claims. Lastly, Grain Processing claimed that the CAA’s savings clause 
authorizes state government action against emitters but does not preserve claims by private parties.  

The Iowa Supreme Court discussed a broad segment of CAA preemption precedent, including Bell, and 
found that the CAA’s cooperative federalism framework is its “hallmark,” suggesting that state law 
requirements are sometimes permitted to be more stringent than federal CAA requirements. The court 
further reasoned that state common law actions are intended to protect individual rights to specific 
property, in contrast to the CAA’s more general air quality goals. Thus, were the CAA to preempt state 
law tort claims, plaintiffs may be left without a remedy for injuries to their property. Through this 
reasoning, the Iowa Supreme Court ultimately came to the same conclusion as the Third Circuit in Bell 
and held that the CAA does not preempt state law tort claims.  

Little v. Louisville Gas & Elec. Co. 
Most recently, on July 16, 2014, in a case captioned Little v. Louisville Gas & Elec. Co., the U.S. District 
Court for the Western District of Kentucky (which also ruled on Merrick earlier this year) again found that 
the CAA’s savings clause permits individuals to bring state common law tort claims against emitters. 
Named plaintiff Kathy Little and other residents of Louisville, Kentucky filed suit on December 16, 2013, 
against the Cane Run coal-fired power plant, alleging that it emits coal ash that covers residents’ homes 
and properties. The plaintiffs allege violations of the CAA and the Resource Conservation and Recovery 
Act, and also bring state law claims of nuisance, trespass, negligence, negligence per se and gross 
negligence. The power plant owner moved to dismiss the claims. With respect to the state common law 
claims, the owner cited Ouellette and AEP in arguing that the CAA preempts state air emission tort 
claims. Approvingly citing Bell and Merrick, the court denied the motion to dismiss.   

As these cases show, Bell has been cited frequently in recent CAA preemption cases, and all the 
reported decisions since Bell have reached the same conclusion as the Third Circuit — that the CAA 
does not preempt state law air emission tort claims. Many of the above-referenced courts even explicitly 
stated that they were relying on Bell’s reasoning. In terms of persuasive value, Bell is gaining influence in 
both state and federal courts.  

The Motivation Behind State Law Tort Claims 
One question many courts have not explicitly addressed is: why might plaintiffs prefer to bring state law 
tort claims instead of CAA citizen suits? The answer may have to do with remedies.  

Under the citizen suit provision of the CAA (42 USC §7604), a successful plaintiff can force an emitter to 
comply with a CAA emission standard or limitation, but the plaintiff cannot recover any compensation 
other than attorney’s fees. Although a court hearing a CAA citizen suit can impose civil penalties under 
§7604, these must be deposited into a special fund in the U.S. Treasury, and neither the plaintiffs nor 
their attorneys see any of this money (although a court can direct that up to US$100,000 be used for 
projects that benefit public health or the environment). In contrast, when plaintiffs sue under state tort law, 
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they can seek to recover for themselves the full range of damages permissible under state law, including 
actual damages for injury to property, depreciation in property value, punitive damages and injunctive 
relief.  

Compliance with the CAA is Not a Safe Harbor 
Practically speaking, compliance with the CAA is necessary but not sufficient. Under Bell, on top of this 
base requirement of complying with the CAA and permits issued under it, sources must also look to the 
standards of their home state’s tort law, particularly prohibitions against creating a public nuisance. CAA 
compliance might still play a role, as the requirements imposed by the CAA (or requirements imposed by 
state pollution control agencies or local air districts) could in certain instances provide courts with 
benchmarks to determine whether there is an actionable nuisance or trespass. But CAA compliance is 
not an automatic safe harbor defense against state common law tort claims.  

Over the past year, multiple courts in other circuits have reached the same conclusion as the Third Circuit 
did in Bell. With the U.S. Supreme Court’s tacit approval, and the potential for significant damages, a new 
wave of state common law air pollution tort claims may be in the offing.  

 

If you have questions about this Client Alert, please contact one of the authors listed below or the Latham 
lawyer with whom you normally consult: 

Michael G. Romey 
michael.romey@lw.com 
+1.213.485.1234 
Los Angeles 
 
Robert A. Wyman, Jr. 
robert.wyman@lw.com 
+1.213.891.8346 
Los Angeles 
 
Aron Potash 
aron.potash@lw.com 
+1.213.891.8758 
Los Angeles 
 
The authors acknowledge summer associate Gregory Fuoco’s significant assistance with this Client Alert. 
 

You Might Also Be Interested In 

EPA Proposes Unprecedented Greenhouse Gas Emission Reduction Program  

EPA’s GHG Rule: Overview and Implications (webcast) 
The Supreme Court Upholds EPA’s Cross-State Air Pollution Rule  

EPA’s Proposed Rule for New Power Plants Could Trigger Excessive Title V Permit Fees  
 
  

http://www.lw.com/people/michael-romey
mailto:michael.romey@lw.com
http://www.lw.com/people/robert-wyman
mailto:robert.wyman@lw.com
http://www.lw.com/people/aron-potash
mailto:aron.potash@lw.com
http://www.lw.com/thoughtLeadership/LW-EPA-proposed-GHG-regulation-analysis
http://www.lw.com/webcasts/EPAs-GHG-Rule-Webcast
http://www.lw.com/thoughtLeadership/lw-supreme-court-epa-decision
http://www.lw.com/thoughtLeadership/LW-EPA-proposed-power-plant-rule


Latham & Watkins August 18, 2014 | Number 1727 | Page 6   

 

 

Client Alert is published by Latham & Watkins as a news reporting service to clients and other friends. 
The information contained in this publication should not be construed as legal advice. Should further 
analysis or explanation of the subject matter be required, please contact the lawyer with whom you 
normally consult. The invitation to contact is not a solicitation for legal work under the laws of any 
jurisdiction in which Latham lawyers are not authorized to practice. A complete list of Latham’s Client 
Alerts can be found at www.lw.com. If you wish to update your contact details or customize the 
information you receive from Latham & Watkins, visit http://events.lw.com/reaction/subscriptionpage.html 
to subscribe to the firm’s global client mailings program. 

 

http://www.lw.com/
http://events.lw.com/reaction/subscriptionpage.html


<<

  /ASCII85EncodePages false

  /AllowPSXObjects false

  /AllowTransparency false

  /AlwaysEmbed [

    true

  ]

  /AntiAliasColorImages false

  /AntiAliasGrayImages false

  /AntiAliasMonoImages false

  /AutoFilterColorImages true

  /AutoFilterGrayImages true

  /AutoPositionEPSFiles true

  /AutoRotatePages /All

  /Binding /Left

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Warning

  /CheckCompliance [

    /None

  ]

  /ColorACSImageDict <<

    /HSamples [

      1

      1

      1

      1

    ]

    /QFactor 0.15000

    /VSamples [

      1

      1

      1

      1

    ]

  >>

  /ColorConversionStrategy /LeaveColorUnchanged

  /ColorImageAutoFilterStrategy /JPEG

  /ColorImageDepth -1

  /ColorImageDict <<

    /HSamples [

      1

      1

      1

      1

    ]

    /QFactor 0.15000

    /VSamples [

      1

      1

      1

      1

    ]

  >>

  /ColorImageDownsampleThreshold 1.50000

  /ColorImageDownsampleType /Bicubic

  /ColorImageFilter /DCTEncode

  /ColorImageMinDownsampleDepth 1

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /ColorImageResolution 300

  /ColorSettingsFile ()

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /CreateJDFFile false

  /CreateJobTicket false

  /CropColorImages false

  /CropGrayImages false

  /CropMonoImages false

  /DSCReportingLevel 0

  /DefaultRenderingIntent /Default

  /Description <<

    /ENU ([Based on '[High Quality Print]'] Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /DetectBlends true

  /DetectCurves 0

  /DoThumbnails false

  /DownsampleColorImages true

  /DownsampleGrayImages true

  /DownsampleMonoImages true

  /EmbedAllFonts true

  /EmbedJobOptions true

  /EmbedOpenType false

  /EmitDSCWarnings false

  /EncodeColorImages true

  /EncodeGrayImages true

  /EncodeMonoImages true

  /EndPage -1

  /GrayACSImageDict <<

    /HSamples [

      1

      1

      1

      1

    ]

    /QFactor 0.15000

    /VSamples [

      1

      1

      1

      1

    ]

  >>

  /GrayImageAutoFilterStrategy /JPEG

  /GrayImageDepth -1

  /GrayImageDict <<

    /HSamples [

      1

      1

      1

      1

    ]

    /QFactor 0.15000

    /VSamples [

      1

      1

      1

      1

    ]

  >>

  /GrayImageDownsampleThreshold 1.50000

  /GrayImageDownsampleType /Bicubic

  /GrayImageFilter /DCTEncode

  /GrayImageMinDownsampleDepth 2

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /GrayImageResolution 300

  /ImageMemory 1048576

  /JPEG2000ColorACSImageDict <<

    /Quality 30

    /TileHeight 256

    /TileWidth 256

  >>

  /JPEG2000ColorImageDict <<

    /Quality 30

    /TileHeight 256

    /TileWidth 256

  >>

  /JPEG2000GrayACSImageDict <<

    /Quality 30

    /TileHeight 256

    /TileWidth 256

  >>

  /JPEG2000GrayImageDict <<

    /Quality 30

    /TileHeight 256

    /TileWidth 256

  >>

  /LockDistillerParams false

  /MaxSubsetPct 100

  /MonoImageDepth -1

  /MonoImageDict <<

    /K -1

  >>

  /MonoImageDownsampleThreshold 1.50000

  /MonoImageDownsampleType /Bicubic

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /MonoImageResolution 1200

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /NeverEmbed [

    true

  ]

  /OPM 1

  /Optimize true

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /BleedOffset [

        0

        0

        0

        0

      ]

      /ConvertColors /NoConversion

      /DestinationProfileName ()

      /DestinationProfileSelector /NA

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure true

      /IncludeBookmarks true

      /IncludeHyperlinks true

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles true

      /MarksOffset 6

      /MarksWeight 0.25000

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /NA

      /PageMarksFile /RomanDefault

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /LeaveUntagged

      /UseDocumentBleed false

    >>

    <<

      /AllowImageBreaks true

      /AllowTableBreaks true

      /ExpandPage false

      /HonorBaseURL true

      /HonorRolloverEffect false

      /IgnoreHTMLPageBreaks false

      /IncludeHeaderFooter false

      /MarginOffset [

        0

        0

        0

        0

      ]

      /MetadataAuthor ()

      /MetadataKeywords ()

      /MetadataSubject ()

      /MetadataTitle ()

      /MetricPageSize [

        0

        0

      ]

      /MetricUnit /inch

      /MobileCompatible 0

      /Namespace [

        (Adobe)

        (GoLive)

        (8.0)

      ]

      /OpenZoomToHTMLFontSize false

      /PageOrientation /Portrait

      /RemoveBackground false

      /ShrinkContent true

      /TreatColorsAs /MainMonitorColors

      /UseEmbeddedProfiles false

      /UseHTMLTitleAsMetadata true

    >>

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXBleedBoxToTrimBoxOffset [

    0

    0

    0

    0

  ]

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXOutputCondition ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputIntentProfile ()

  /PDFXRegistryName ()

  /PDFXSetBleedBoxToMediaBox true

  /PDFXTrapped /False

  /PDFXTrimBoxToMediaBoxOffset [

    0

    0

    0

    0

  ]

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /ParseICCProfilesInComments true

  /PassThroughJPEGImages true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness false

  /PreserveHalftoneInfo false

  /PreserveOPIComments false

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /sRGBProfile (sRGB IEC61966-2.1)

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



