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I. Immigration Issues for In-House Counsel

Corporations that deal with the movement of people across borders face unique immigration
issues that intersect with other areas of the law such as taxation and labour and employment.

The speed of business typically requires that personnel be able to move across borders quickly

and with as little hassle as possible. This article will focus on some of the more common

immigration issues faced by in-house counsel as well as issues resulting from the coming into

force of new immigration regulations on April l, 2011.

A. Foreign Contractors and Workers - What is "Work"?

A Foreign National (a person who is neither a Canadian citizen nor a Canadian permanent

resident) cannot work in Canada unless authorized under the Immigration qnd Refugee

Protection Act (the "Act"). Under the Immigration qnd Refugee Protection Regulations (the

"Regulatiott."), "work" means:

" an activity for which wages are paid or commission is earned, or that is in direct
competition with the activities of Canadian citizens or pelmanent residents in the

Canadian labour market.I "

It is important to note that a Foreign National may be engaging in "work" even if no

remuneration is received. If a Foreign National will be engaging in "work", it is likely that he/she

will need written authorization to wòrk in Canada in the form oia V/ork Permit2.

B. \ilhen is a Work Permit Needed?

While most Foreign Nationals working in Canada require a Work Permit, there is a list of
occupations which are exempt from thL requirement. ittit titt includes over 20 occupations3.

Some of the more common occupations are set out below.

1. Business visitors

Business visitors are Foreign Nationals entering Canadato engage in business or trade activities:

o 'Who have no intent to enter the Canadian labour market - are not gainfully employed;

. 'Whose activities are international in scope - cross-border commercial activity;

. Vy'hose primary source of remuneration remains outside Canada; and

. 'Whose principal place of employment is outside Canada and the accrual of profits of the

principal place of employment is outside Canada.

I s. 2 of the Regulations
2 s.196 ofthe Regulations
3 ss. 186 and 187 ofthe Regulations
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A Foreign National is NOT a business visitor simply because they are not directly receiving

remuneration from a Canadian source. If there is a contract between a Canadian company and the

Foreign National's employer, there is a labour market entry.

2. Commercial speakers

Commercial speakers conducting seminars of five days or less do not need V/ork Permits'

However, commercial speakers hired by Canadian companies to provide training may need

Work Permits.

3. Expert Witnesses

Experts conducting surveys or analyses to be used as evidence or persons who will be expert

witnesses before a regulatory body, tribunal or court of law do not need Work Permits.

4. Supervisors of installers

Supervisors of individuals installing specialized machinery purchased or leased outside Canada

or supervisors of individuals dismantling of equipment or machinery for relocation outside

Canada can work without a V/ork Permit. Generally, a ratio of one supervisor to 5-10

installers/other workers is acceptable.

5. Intra-company trainers and trainees

Trainers providing training for a branch or subsidiary and trainees coming to Canada for training

in a branch or subsidiary do not need V/ork Permits. This being said, these individuals cannot

perform hands-on building or construction work. The Foreign National should maintain hisiher

position in their home branch and should not be paid by the Canadian branch above expenses.

6. Members of Boards of Directors

A corporate director does not need a V/ork Permit to attend director meetings. However,

directors who are also full-time employees of the corporation - such as corporate executives -
may need V/ork Permits if they will be performing their employment duties in Canada.

7. Employees of Foreign Companies Contracting Canadian Companies

Foreign companies contracting Canadian companies to provide services in a foreign jurisdiction

may send employees to Canada to ensure that the Canadian company is doing what they are

contracted to do. The Foreign National will be a business visitor as long as:

o The employee remains an employee of the foreign company;

. The employee remains on the payroll of the foreign company;

o The foreign company remains the benehciary of the employee's efforts; and

. The foreign company's principal place of business remains outside Canada.

8. After Sales Service

Corporate Immigration and Cross Border Issues ... or How to Avoid the "Immigration Blacklist" Page 2
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Persons repairing, servicing, setting up and/or testing commercial or industrial equipment

(including õomputer software) can work without a Work Permit as long as they do not perform

hands-on installation generally performed by construction or building trades. The service must

be part of an original or extended sales, lease/rental, warranty, or service contract' After-sales

service also includes software upgrades to operate previously sold equipment.

C. 'Work Permits and Labour Market Opinions ("LMOs")

If a Work Permit is needed, chances are that the employer will need to obtain a LMO prior to the

Foreign National applying for a Work Permit. A LMO is an opinion issued by Human Resources

and Skills Development Canada through their service delivery arm, Service Canada, which

allows an employer to hire a Foreign National.

1. How to obtain a Positive LMO?

To obtain a positive LMO, it is necessary to establish that the employment of the Foreign

National will have a neutral of positive effect on the Canadian labour market4. In making the

assessment Service Canada must consider the following5:

1. V/hether the employment of the foreign worker is likely to result in direct job creation or
j ob retention for Canadian citizens/permanent residents.

2. Whether the employment of the foreign worker is likely to result in the creation or

transfer of skills and knowledge for the beneht of Canadian citizens/permanent residents.

3. Whether the employment of the foreign worker is likely to frll a labour shortage.

4. Whether the wages offered to the foreign worker are consistent with the prevailing wage

rate for the occupation and region(s) where the worker will be employed and the working

conditions meet generally accepted Canadian standards.

5. Whether the employer has made, or has agreed to make, reasonable efforts to hire or train

Canadian citizens oÍ permanent residents.

6. Whether the employment of the foreign worker is likely to adversely affect the settlement

of any labour dispute in progress or the employment of any person involved in the

dispute.

The two key elements in virtually all LMO applications is whether a "prevailing wage" is being

offered and the employer's attempt to recruit for the vacant position in Canada.

The "prevailing wage" is defined by Service Canada as the "average hourly wage for the

requesìed occupation in the specified geographical area". On the issue of recruiting, Service

4 s. 203(l) ofthe Regulations
5 s. 203(3) ofthe Regulations

Corporate Immigration qnd Cross Border Issues ... or How to Avoid the "Immigration Blacklist" Page 3
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Canada defines what is needed according to "minimum advertising requirements". The

requirements that apply depends on the skill level of the occupation6.

There are some occupations that are exempt from Service Canada's "minimum advertising

requirements", these include (but are not limited to) the followingT:

i. Employees subject to a Collective Bargaining Agreement (CBA) that
Stipulates Internal Recruitment .

A union member for which the CBA contains provisions for internal hiring/promoting may need

a LMO and'Work Permit but there will be no requirement for external recruitment. This usually
occurs when the Foreign National already has a Work Permit and is being promoted. In these

cases, posting the position in a manner consistent with the CBA will suffice.

ii. SpecializedServiceTechnicians/SpecializedServiceProviders

A specialist coming to Canada for a limited period of time with proprietary knowledge andlor

experience related to the work to be performed can obtain a LMO without any advertising if
there is no opportunity for Canadians to be trained. Examples include:

Service required for equipment manufactured outside of Canada and the original
equipment manufacturer ("OEM") does not have Canadian licensees that can do the work
(equipment is generally no longer under warranty).

V/ork requiring someone curently unavailable in Canada, with proprietary knowledge,

experience andlor tools from the OEM (or an approved OEM licensee) to perform the

work or to oversee and direct Canadians doing the work.

Service required for equipment that is so old (no longer in production) that customized
parts have to be manufactured, ot new parts reconfigured, by an OEM approved

technician/representative.

a

a

2. The Worker Recruitment and Protection Act ("WRAPA")

In Manitoba, before an employer can apply for an LMO, the employer must obtain approval to

recruit a Foreign National from Employment Standards under WRAPA. Amongst other things,

the employer undertakes to ensure the following:

1. That the employer will not, directly or indirectly, recover from the Foreign National any

costs it incurred in recruiting the Foreign Nationalo.

6 Government of Canada. Temporary Foreign ll/orker Program Minimum Advertising Requirements, onli¡e: Human Resources

and Skills Development Canada

7 Government of Canada. Temporary Foreign Ihorker Program Variations to Mínimum Advertising Requirements, online:

Human Resources and Skills Development Canada

http://www.hrsdc.gc.caleng/workplaceskills/foreign workers/lmodir/variation.shtml

Corporate Immigration qnd Cross Border Issues ... or How to Avoid the "Immigration Blqcklist" Page 4
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2. That it will provide Employment Standards with information set out in the legislatione.

3. That the Foreign National will not be charged a fee, either directly or indirectly, for

finding employment with the employer. This includes,any and all charges a third party

(such as a recruiter) may charge to the Foreign Worker".

4. That it will not reduce the Foreign National's wages, or reduce or eliminate any other

benefit or term or condition of employment that the employer undertakes to provide as a

result of participating in the recruiiment of a foreign workerll.

Once approval is received from Employment Standards, an application for an LMO can be filed'

D. Work Permits not requiring LMOs

Not all Work Permits require LMOs. The list of LMO exempt occupations includes professionals

under trade treaties QTIAFTA, the Canada-Chile Free Trade Agreement, the Canada-Peru Free

Trade Agreement, ìh" General Agreement on Trade and Services)rz, emeïgency repair

personnel I 3 and intra- company transferee s I 4.

l. Emergency repair Personnel

Foreign Nationals carrying out emergency repairs to industrial or commercial equipment in order

to prevent disruption of employment require Work Permits but are exempt from LMOs.

2. Intra-Company Transferees

Intra-Company transferees are employees of a parent, branch, subsidiary or affiliate company

outside of Canada. These employees can qualify as intra-company transferees to Canada if:

. They will be employed in an "executive", "managerial", or "specialized knowledge"

capacity in Canada. These terms are dehned by Citizenship and ImmigrationCanada;

o The related company in Canada and abroad will continue doing business in Canada and

abroad for the duration of the employee's transfer to Canada;

o The company in Canada is legitimate and continuing;

8 s. l6(l) of the wRAPA
9 Vy'orker Recruitment and Protection Regulation s.l4(l)
l0 s. 15(a) of the WRAPA
l1 s. 17 of the WRAPA
12 s.204 of the Regulations
l3 s.205(a) ofthe Regulations
l4 s. 205(a) ofthe Regulations

Corporate Immigration and Cross Border Issues ... or How to Avoid the "Immigration Blacklist" Page 5
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The employee has been employed in an executive, managerial or specialized knowledge
capacity on a full-time basis for one year in the three-year period previous to the date of
application. (The only exception is for Peruvian citizens and permanent residents who
need only show 6 months of full-time employment within the 3-year period.)

Intra-Company transferees (except those entering Canada to set up a new ofhce) are eligible for
initial Work Permits of 3 years. Specialized knowledge workers are eligible for an additional 2-
year extension (total 5 years) while executives and managers are eligible for two 2-year
extensions (total 7 years).

E. Entry under the North American Free Trade Agreement ("NAFTA")

Under the NAFTA, preferential immigration treatment is given to U.S, and Mexican citizens.
Canadians have reciprocal treatment when entering the U.S. and Mexico.

Since NAFTA, Canada has entered into free trade agreements with Chile and Peru. Most of the
provisions in all three agreements are similar. V/hile there are some exceptions, for the purpose

of this paper, we will review NAFTA only.

1. Business Visitors under the NAFTA'5

NAFTA provides U.S. and Mexican citizens additional business visitor categories. Much like the
general business visitor category, the activities of the U.S. or Mexican citizen must be

international in scope, have no intent to enter the Canadian labour market, the primary source of
foreign worker's remuneration and the principal place of business must be outside Canada. The
list of NAFTA Business Visitor includes:

i. Research and Design Personnel

Technical, scientific and statistical researchers conducting independent research or research for
an enterprise located in the U.S. or Mexico.

ii. Growth, Manufacture and Production Personnel

Owners of machines used for gathering agricultural crops who are supervising a harvesting crew.
The crew members must have work permits to work in Canada.

Purchasing and production management personnel conducting commercial transactions for an

enterprise located in the U.S. or Mexico.

iii. Marketing Personnel

Market researchers and analysts conducting research or analysis either independently or for an

enterprise located in the U.S. or Mexico.

l5 Notth American Free Trade Agreement, Appendix 1603.4.

o

Corporøte Immigration and Cross Border Issues ... or How to Avoid the "Immigration Blacklist" Page 6
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Trade fair and promotional personnel attending atrade convention who are not involved in sales.

lv Sales Representatives

Sales representatives and agents taking orders or negotiating contracts for goods or services for
an enterprise located in the U.S. or Mexico. These representatives and agents cannot deliver
goods or provide services. In addition, the goods or services cannot be Canadian-made goods or
provided by a Canadian. Sales can only be made to the general public if the goods or services are
not delivered or available to the buyer at the time of sale (on the same business trip).

Buyers purchasing for an enterprise located in the U.S. or Mexico.

v General Service

This category includes management and supervisory personnel engaging in commercial
transactions for enterprises in the U.S. or Mexico, financial services personnel (insurers, bankers
or investment brokers) engaging in commercial transactions for an enterprise in the U.S. or
Mexico, and public relations and advertising personnel consulting with business associates or
attending or participating in conventions.

2, NAFTA Professionalsl6

Canada, Mexico and the U.S. developed a list of professionals allowed to work in each country.
These professionals must obtain Work Permits but are LMO exempt. NAFTA professionals must
present the following to be granted a Work Permit to work in Canada:

1. proof of American or Mexican citizenship;

2. confirmation of pre-arranged employment in Canada;

3. documentation which indicates: the proposed employer in Canada, the profession for
which entry is sought, details of the position (title, duties, duration of employment,
arrangements as to payment), and that the person meets the qualifications for the
profession as defined in NAFTA.

A list of NAFTA professionals is attached as Schedule "4".

3. NAFTA Traders and InvestorslT

The Trader and Investor categories allows for U.S. and Mexican citizens to invest in businesses

in Canada and obtain Work Permits for the trader, investor and their employees.

Unlike other Work Permits, applications for Trader or Investor status must be made at a

Canadian Visa office. In order to qualify, the Trader and Investor must show:

l6 North American Free Trade Agreement, Appendix 1603.D.

l7 No.th American Free Trade Agreement, Appendix 1603.8.

Corporate Immigration and Cross Border Issues ,.. or How to Avoid the "Immigration Blacklist" Page 7
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1. that they have American or Mexican citizenship;

2. the employing enterprise has American or Mexican nationality (majority owned by

Americans or Mexicans); and

3. their position or the position sought for their employees is supervisory, executive, or

involves essential skills;

Traders must demonstrate activities that involve substantial trade in goods or services principally
between either the United States or Mexico, and Canada.

Investors, on the other hand, must show that a substantial investment has been made or is
actively being made. As well, investors must show that the applicant is seeking entry solely to

develop or direct the enterprise.

F. Arriving at the Border. what to Say and \ilhat Documents to Carry

Most Foreign Nationals entering Canada must first obtain a visa. The process of obtaining a visa

requires the Foreign National to apply at a designated Canadian Embassy, High Commission or

Consulate abroad in advance of travel to Canada. This process can take days, months, weeks or

even years depending on the ForeignNational's country of citizenship, country of residence, or

propo sed Canadian occupation.

1. Who does not need a visa to enter Canadals

The major exceptions to the visa requirement are U.S. citizens and permanent residents, citizens

of most E.U. countries, citizens of Japan, Australia, New Zealand, South Korea and citizens of
many Caribbean countries. These individuals do not need visas to come to Canada and are

usually able to apply for V/ork Permits when entering Canada at an airport or land border. (If
LMOs are needed, these must f,rrst be obtained before a Work Permit can be applied for.)

2. Entry for Work Permit Exempt Applicants who are also visa exempt

If a Foreign National does not need a V/ork Permit, he/she must establish that what he/she will
be doing is Work Permit exempt. In some cases, a simple verbal declaration is all that is needed.

However, it is usually advisable for the Foreign National to carry documents that establish why
the work being carried out in Canada is Work Permit exempt. In many cases, a letter will suffice'

However, some cases (most notably after-sales service personnel) require further documentation

to establish eligibility.

l8 s. 190 of the Regulations

Corporate Immigration and Cross Border Issues ... or How to Avoid the "Immigration Blacklist" Page I
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3. Entry for Work Permit Applicants who are LMO exempt and visa exempt

Work Permit applicants who are LMO exempt must bring all of the documents necessary to

establish their eligibility for a Work Permit. The documents required depend on the category of
entry.

One of the more complicated categories is the intra-company transferee category. While many

border officers have generally been relaxed about this category, the coming into force of new

regulations on April l, 2011 (discussed below) will likely result in increased scrutiny of
applications.

4. \ilork Permit Applicants who require LMOs but are visa exempt

Work Permit applicants who require LMOs should bring with them a copy of the approved LMO
as well as documentation that shows that they are eligible for the job. Since Service Canada only

assesses the employer and not the employee, Citizenship and Immigration Canada/Canada

Border Services Agency has the responsibility to determine whether the employee has the

qualifications to carry out the job.

In every LMO application, the employer will indicate the experience, education and licensing

required for the job. It is necessary for the Foreign National to establish that he or she meets

these qualifications in order for a Work Permit to be issued. As well, it is advisable to bring a
copy of the original LMO application out of an abundance of caution'

G. Can anything be done before arrival ... or how to give the port of entry a head's up?

One of the major advantages of port of entry processing is that decisions can be made on Work
Permit exempt or LMO exempt entries to Canada on the spot.

However, in some cases, this is not desirable. Because decisions at port of entry cannot be made

in advance, there is always a level of uncertainty as to what an officer will do when the Foreign

National appears.

In cases where LMOs are necessary, the level of uncertainty is low because the LMO is
effectively a pre-approval. However, LMOs cannot be issued for occupations that do not require

LMOs. There are two solutions for this situation.

1. Applying for a LMO exempt opinion from a Temporary Foreign Worker
Unit ("TFWU")

Employers of Foreign Nationals who do not need LMOs can apply for a LMO exempt opinion

from one of Citizenship and Immigration Canada's TFWUs.

TF'WUs are offrces that will assess whether an LMO is needed for a particular Foreign National

to work in Canada and will provide an opinion on this issue. If the TFWU agrees that a Foreign

National is LMO exempt, it will issue a written opinion that can be brought to a port of entry by

Corporate Immigration and Cross Border Issues ... or How to Avoid the "Immigrøtion Blacklist" Page 9
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the Foreign National (along with the originally filed TFWU application) to obtain a Work
Permit.

A positive opinion by the TFWU does not guarantee entry to Canada nor does a negative opinion
mean that a Work Permit cannot be obtained. This is because the law requires decisions be made
when the Foreign National presents at the port of entry. However, these opinions are extremely
persuasive and will rarely, if ever, be overruled by an offrcer ataport of entry.

2. Submitting applications to a Manitoba port of entry in advance of entry

A better option for Foreign Nationals entering at a Manitoba port of entry is to send a submission
in advance to that port of entry.

Unlike most ports of entry, the Canada Border Services Agency in Manitoba will take
submissions in advance. While final decisions cannot be made until the Foreign National actually
arrives at a port of entry, the Canada Border Services Agency will put submissions in a "go
forward" binder to coincide with the arrival of the Foreign National in Canada. If problems are

identified, the Canada Border Services Agency is usually good about providing feedback in
advance.

This option is not available at all ports of entry in Canada. As a result, if the Foreign National
destined to Manitoba will be first arriving in, say, Toronto, this process cannot be used. On the
other hand, if the Foreign National is destined to another jurisdiction in Canada but will be

entering in Manitoba, this process can be used.

H. Mergers, Acquisitions and Immigration Lawl9

Corporate mergers and acquisitions may trigger V/ork Permit related issues for Foreign Workers
employed at Canadian company that is the target of the merger or acquisition.

1. The impact on holders of LMO'Work Permits

For workers who require a LMO, the main question is whether the merged company is a

"successor in interest" or if the acquired employer is the same employer.

A "successor in interest" is a company that has substantially assumed the interests, obligations,
assets and liabilities of the original owner and continues to operate the same type of business as

the original owner.

Changes in ownership structure do not, in and of itself, require a new LMO if the new entity
continues to be the Foreign National's employer. However, if some assets or liabilities are not
assumed by the successor entity after the restructuring, a "successor-in-interest" may not exist. If
this is the case, the new entity will have to apply for a new LMO and the worker will need new
Work Permit.

l9 Citizenship and Immigration Canada. FW I Foreign Worker Manual pp.l80-185.

Corporate Immigration and Cross Border Issues ... or How to Avoid the "Immigration Blacklist" Page 10
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2. The impact on holders of Intra-Company'Work Permits

The main consideration for intra-company transferees is whether a qualifying relationship

continues to exist between a foreign entity and the Canadian entity.

An intra-company transferee must be able to establish that an intra-company relationship exists

between the Canadian employer and a foreign employer. Intra-company transfers must be able to

show that they can be transferred outside of the country at the end of their Canadian assignment.

If an intra-company relationship no longer exists, the Foreign National may no longer be eligible
to work in Canada.

3. Corporate Name Changes

In situations where a new corporate or business name arises out of a merger or acquisition, it is
advisable to apply for a new 'Work Permit to reflect the name of the new owner to avoid
confusion as to who the employer of the Foreign Worker is.

I. Immigration Problems - Criminal Offences

Just because an individual is qualified to enter Canada does not mean that they will be admitted.

Foreign Nationals cannot be "inadmissible" to Canada. Grounds of inadmissibility include being

a security threat to Canada, having a serious medical condition, or making misrepresentations.

One of the most common reasons for "inadmissibility" is a past criminal record. If a person has

committed an offense outside of Canada, it may make him/her inadmissible.

1. Is the Foreign National criminally inadmissible?

A Foreign National will only be criminally inadmissible if he or she was found guilty of an

offence "equivalent" to an offence under an Act of Parliament.

Canadian immigration law only makes people criminally inadmissible for violating laws passed

by Parliament - in another words - federal laws. If the individual is guilty of an "equivalent"
provincial or municipal offence, he/she will not be inadmissible. An "equivalency" analysis is

necessary as not all offences under an Act of Parliament create inadmissibility.

2, If the Foreign National is criminally inadmissible, is he or she eligible for
"rehabilitation"?

Foreign Nationals who are inadmissible may be eligible for "rehabilitation". If granted

"rehabilitation", the Foreign National is no longer inadmissible to Canada.In order to determine

this, one must determine when the Foreign National's sentence ended.

If a Foreign National's sentence ended 10 or more years ago, he/she may be eligible for

"Deemed Rehabilitation" depending on the crime. If the Foreign National's sentence ended 5 to

10 years ago, he/she may be eligible to apply for "Individual Rehabilitation".

Corporøte Immigration and Cross Border Issues ... or How to Avoid the "Immigration Blacklist" Page I I
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If the Foreign National's sentence ended less than 5 years ago, rehabilitation is not available. In
order for these individuals to be allowed into Canada on a temporary basis, they would have to

request a Temporary Resident Permit

When applying for Individual Rehabilitation or a Temporary Resident Permit, documents must

be submitted that show that the individual has been "rehabilitated". Amongst other things, items

that should be included are: letters of reference, employer letters, documents to show a stable

lifestyle, and if substance abuse was part of the criminal activity, information to show that this is
no longer an issue.

J. Compliance Issues with the New Immigration Regulations2o

On April 1,2011, new immigration regulations came into force that dramatically change the

factors assessed in granting Work Permits. In addition to the criteria set out earlier in this paper,

all new V/ork Permit applications are now assessed under the following 4 tests:

1. Is the employer on the Employer Ineligibility website (the "Immigration
Blacklist")?

A list of employers who have violated certain immigration regulations came into force on April
I, 2011. This Immigration Blacklist will be made public. Employers on this list will be

prohibited from hiring foreign workers for two years.

2. Does the employee pass the "cumulative durationt'test?

The regulations now impose a limit on the amount of time a foreign national can work in
Canada. In general, once a Foreign National reaches four years of work in Canada, he or she will
not be eligible for another'Work Permit for a further four years.

While the four year limit is calculated cumulatively, gaps in employment (such as periods of
unemployment, extended unpaid leave, maternity/parental leave, and medical leave that is not

covered by employment contracts or agreements) will not count toward the cumulative duration.

The four year limit does not apply to all foreign workers. Some of the major exempt categories

include executives, managers, professionals, and persons employed pursuant to international
agreements (such as NAFTA).

These regulations are not retroactive. The four year calculation period begins on April l,20lI
which means that the earliest date aforeign worker can reach the limit is April I,2015.

20 Gou.rn-"nt of Canada. Operational Bulletin 275-C, online: Citizenship and Immigration Canada
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3. Does the employer pass the ttgenuineness" test?

The regulations now require employers prove their job offers are genuine. In assessing

"genuineness", the following will be considered:

1. V/hether the employer is actively engaged in the business;
2. Whether the job being offered is consistent with the employer's employment needs;

3. Whether the employer can fulfill the terms and conditions of the job offer; and
4. Whether the employer, or any representative acting on behalf of the employer, is

compliant with relevant federal-provincial/territorial employment and recruitment
legislation.

The genuineness test will require employers to provide additional evidence on their business and
business activities. Amongst the documents Citizenship and Immigration Canada will consider
are Canada Revenue Agency frlings.

4. Does the employer pass the "substantially the same" test?

In cases where and employer hired a foreign worker in the two years prior to a new application
being filed, an assessment will be made as to whether the employer provided "substantially the
same" wages, working conditions and employment to their past or existing foreign workers as set

out in the offers of employment to these foreign workers.

If it does not appear that the employer can pass the "substantially the same" test, employers can
provide a "reasonable justification". If a "reasonable justification" is accepted, this test will be

passed. Examples of "reasonable justification" include:

1. Changes to federal or provincial laws;
2. Changes to a collective agreement;
3. A dramatic change in economic conditions;
4. Good faith employer error; and
5. An administrative accounting error.

Employers who do not pass the "substantially the same" test may be entered onto the
Immigration Blacklist.

K. The New Immigration Regulations - The Impact on Due Diligence in Merger and
Acquisition transactions

The new immigration regulations may require an adjustment in due diligence required in select
merger and acquisition transactions.

Purchasers of target companies will want to be assured that target companies that employ or have

employed Foreign Workers will not be on the Immigration Blacklist and will be able to retain
key Foreign Nationals employed by the target company.
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In these types of transactions, all contracts with foreign workers, work permits, labour market

opinions, agreements with recruiters and, in Manitoba, all applications filed under WRAPA, may

need to be reviewed.

L. \ilork Permits for Spouses and Manitoba Health coverage

When a Foreign National comes to Canada, the immigration status of that person's children
andlor spouse may be an issue. If the ability of a spouse to work in Canada is key to the

recruitment of a Foreign National, you should also deal with these issues.

1. Spousal Work Permit

The spouse of a Foreign National who is authorized to work in Canada for six months or longer

and is performing a job that is highly skilled (management, professional or trade) is eligible for
an open V/ork Permit that will allow the spouse to accept any job in Canada.

This open V/ork Permit is valid for the same amount of time as the Work Permit of the highly
skilled spouse.

An open V/ork Permit allows an individual to work in any job which that individual is qualified.
However, there may be a restriction on the open 'Work Permit in certain circumstances.

Typically, for a V/ork Permit to be totally "open" an individual must take a medical exam. If
that individual does not take a medical exam, that person would not be able to work in certain

occupations such as teaching small children or in the health care f,reld.

It should be noted that a "spouse" includes a husband, wife, common-law partner or same sex

partner.

2. Manitoba Health Care

Foreign Nationals are eligible for Manitoba Health care coverage if they are legally entitled to
work in Manitoba and hold a valid work permit for a period of 12 months or more. If a Foreign

National is eligible for Manitoba Health care coverage, the Foreign National's spouse and minor
children are also available for coverage.

The l2-month period is essential to note. If a V/ork Permit is issued for less than that period of
time, the employee will not be eligible for Manitoba Health care coverage and neither will his or
her spouse or minor children. In this case, the employer and employee may want to discuss other

health insurance options.

M. Permanent Residency for Temporary Residents

On occasion, an employee who is on a Work Permit will want to move to Canada permanently

and become a Canadian Permanent Resident. It should be noted that just because an individual

is eligible for a Work Permit does not mean that that individual will be eligible for permanent
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residency. A separate and distinct analysis must be done with respect to permanent residency to
determine whether the foreign worker will be eligible for permanent residency.

II. Select Tax Issues

By Robert G. Sly

A. Establishment of a Permanent Establishment

The exposure of foreign corporations to Canadian taxation is twofold. First, if such a
corporation earns passive income from a Canadian source such income will be subject to
Canadian withholding tax pursuant to the Income Tax Act (Canada) (the "ITA"). Second, if
foreign corporations carry on business in Canada then they can be subject to regular Canadian

income tax on the profits they earn here.

If a particular country has a tax treaty with Canada, the exposure of corporations resident in that

country to Canadian income tax on the profits they might earn from their operations in Canada

is, usually, limited to a situation whereby the particular corporation has a "permanent
establishment" in Canada. This term is typically defined in the particular tax treaty. However,

the presence in Canada of executives of a foreign corporation on a regular basis and the ability of
such individuals to bind their corporate employer can result in the corporation in question being

considered, under the particular income tax treaty, to have a permanent establishment. If such is

the case the corporation becomes subject to Canadian income tax and is obliged to file a

Canadian income tax return.

B. Employee Exposure to Foreign Taxes

Employees who travel to foreign countries on behalf of their employer can be subject to tax in
such foreign jurisdictions based on the proportion of their salaries which relate to their service in
the particular foreign country. If the country in which the individual in question is resident and

the country to which they have travelled have a tax treaty then there may be certain exemptions

which will allow the individual to remain free of foreign tax entanglements.

However, if there is no tax hreaty or if the exceptions in that treaty do not apply then the

employee in question may be obliged to file a tax return and pay tax to the foreign jurisdiction

and then attempt to claim a foreign tax credit on the return they file in their home jurisdiction.

Often an employer will loan the employee the amount to pay the foreign jurisdiction tax and will
then pay for accounting fees to prepare the foreign tax return and the tax return in the country of
residence.
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C. Income Tax Withholdings for Employees

For employees who are exposed to foreign taxes only once usually the need to withhold tax and

remit it to a foreign tax authority will not arise. However, for executives who travel year over

year to a foreign destination and will yearly be exposed to taxation in that foreign jurisdiction

then the need to withhold and remit tax to the foreign tax authority will arise. There is, of course

an overlapping obligation to remit tax to the tax authority of the employee's country of residence'

This can be dealt with by obtaining a remission from the tax authority in the country of residence

so that the tax withholdings can be reduced and the difference forwarded to tax authority of the

foreign jurisdiction. If such a remission is not forthcoming then the loan procedure described in
the answer to B above will have to be used.

III. Select Labour and Emplovment Issues

By Shandra N. Czarnecki

A. Terms and Conditions of Employment

Foreign workers who are employed by provincially regulated Manitoba employers are governed

by The Employment Standards Code (Manitoba) (the "ESC"). As a result, the terms and

conditions of their employment and the termination thereof must be no less than that required by

the ESC.

Foreign workers who are employed by an employer who falls under federal jurisdiction are

governed by the Canada Labour Code (the "CLC"), such that the terms and conditions of their

employment and the termination thereof must be no less than that required by the CLC.

If the employment contract or the Labour Market Opinion in respect of the worker provides

terms and conditions that are greater than the minimums provided for in the relevant statute,

those contractual terms and conditions will be enforced as the minimum standards for the

worker.

Section 88 of the ESC provides that wages must be paid in one of three ways:
. in Canadian currency;
. by cheque or bill of exchange drawn upon an Approved Institution; or
. by deposit in the employee's account in an Approved Institution.

Approved Institutions for the pu{poses of paying wages are banks, credit unions, trust companies

or other companies insured under the Canada Deposit Insurance Corporation Act. The CLC

does not contain a similar provision regulating the manner in which a worker may be paid.
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B. Potential Contract Provisions

Section 16(1) of the WRAPA limits the recovery from foreign workers of money paid by

employers in the recruitment process.

However, an employer may recover amounts in respect of the monetary value of a good, service

or benefit that the employer provided to the worker where the good, service or benefit was to the

direct benefit or advantage of the worker and was not a condition of being employed (or, if
obtaining the good, service or benefit was a condition of being employed, the worker was not

required to obtain the good, service or benefit from the employer). Amounts that may be

recovered by an employer pursuant to this section include reimbursements to the worker for
relocation expenses incurred by the worker that the employer was not otherwise obligated to pay.

If an employer is considering reimbursing the worker for some or all of the worker's out-of-
pocket relocation expenses, the employer should consider drafting a contractual provision

pursuant to which the worker would be required to repay those expenses or a portion thereof if
the worker resigns or is terminated for cause within a stipulated period of time. In the event that

such a provision is agreed to between the employer and the worker, the employer should have

the worker sign an authorization confirming that the employer can deduct an amount from the

worker's final pay in order to cover the repayment obligations.

C. Labour Relations

In Mayfair Farms (Portage) Ltd. (Re), 120071M.L.B.D. No. 6, the Manitoba Labour Board

found that foreign workers are "employees" for the pufposes of The Labour Relations Act (the

"LRA"). Therefore, foreign workers have the same rights, protections and responsibilities under

the LRA as all other workers in Manitoba. Similarly, foreign workers will be "employees" for
the purposes of the CLC and will be subject to the labour relations provisions of that legislation.

As a result, foreign workers have the right to participate in the organization and activities of a
union and foreign workers who are hired into positions that fall within the scope of a bargaining

unit will become apart of the unit unless the union agrees otherwise.

D. Workers'Compensation

Foreign workers are "workers" for the purposes of The llorkers' Compensation Act (the

"'WCA"). If the employer is covered by the 'WCA, the foreign worker will be entitled to
'Workers' Compensation coverage in the same manner as all other similarly placed employees.

E. Employer Obligations Regarding Employment Related Records

In addition to the records which a provincially regulated Manitoba employer is required to

maintain under the ESC, section 14(l) of the 'Worker Recruitment and Protection Regulation

provides that provincially regulated Manitoba employers must maintain for a period of at least

three years the following records in respect of a foreign worker's employment:
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any expenses incurred, directly or indirectly, by the employer in recruiting the foreign
worker;
any expenses incurred, directly or indirectly, by an employee of the employer who, on
behalf of the employer, engaged in activities to find the foreign worker for the employer;
any contract or agreement under which the employer retained or directed an individual
licensed to engage in foreign worker recruitment; and
any contract or agreement that the employer has entered into with the foreign worker.
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3.8 Appendix 1603.D.1 - Professionals (Amended)

Amended to include interpretive notes - the official text of Appendix 1603.D.1 is availabe at: http://
www.dfait-maeci.qc.calnaft a-alena/aqree-e.asp

Note: A business person seeking temporary entry under this Appendix may also perform
training functions relating to the profession, including conducting seminars, lt is to be noted
that the subject of the workshop or seminar must be in the field for which professional
qualification is held. The workshop or seminar must be for professional training or
development purposes related to the occupation or to the job duties of the participants.

inimum education requirements and alternative
redentials

Graphic Designer

:orester=nqlneef

)isaster Relief lnsurance
3laims Adjuster (claims adjuster
:mployed by an insurance
lompany located in the territory
rf a Party, or an independent
:laims adjuster)

Note: For the purposes of this
provision, a disaster shall
be an event so declared by
the ln- s!¡rance Bureau of
Canada or sub- committee
thereof through activating
lhe I nsurance Emergency
Response Plan.

iconomist

omputer Systems Analyst

Architect

Accountant

3accalaureate or Licenciatura Degree; or Post-Secondary
)iploma or Post-Secondarv Certificate, and three vears

3accalaureate or Licenciatura Deqree: or state/provincial licence
3accalaureate or Licenciatura Deqree: or state/provincial licence

Note: "Post-Secondary Diploma" means a credential issued,
on completion of two or more years of post-secondary
education, by an accredited academic institution in Canada
or the United States.

Note: "Post-Secondary Certificate" means a certificate issued,
on completion of two or more years of post-secondary
education at an academic institution, by the federal
government of Mexico or a state government in Mexico, an
academic institution recognized by the federal government
or a state government, or an academic institution created by
federal or state law

Saccalaureate or Licenciatura Degree, and successful
:ompletion of training in the appropriate areas of insurance
rdjustment pertaining to disaster relief claims; or three years
:xperience in claims adjustment and successful completion of
:raining in the appropriate areas of insurance adjustment
:ertaining to disaster relief claims

accalaureate or Licenciatura

3accalaureate or Licenciatura Degree; or Post-Secondary
)iploma or Post-Secondary Certificate, and three years'
lxpeflence.

3accalaureate or Licenciatura Degree; or state/provincial
icence. ("State/provincial licence" and "state/provincial/federal
icence" mean any document issued by a state, provincial or
'ederal government, as the case may be, or under its authority,
¡ut not by a local government, that permits a person to engage
n a requlated activitv or orofession.)

Saccalaureate or Licenciatura Degree; or C.P.A., C.4., C.G.A. or
3.M,4.

General
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lotel Manager (See note below
br further details.)

Librarian (See note below for
the requirements of a librarian.)

Lawyer (including Notary in the
Province of Quebec

Landscape Architect

Land Surveyor

lnterior Designer

ndustrial Designer

\/anagement Consultant (See
rotes below for fufther details.)

3accalaureate or Licenciatura Deqree

3accalaureate or Licenciatura Degree; or state/provincial/
'ederal licence

3accalaureate or Licenciatura Degree; or Post-Secondary
)iploma or Post-Secondary Certificate, and three years
:xperience

Baccalaureate or Licenciatura Degree; or Post-Secondary
Diploma or Post-Secondary Certificate, and three years
exoerience

Note: This provision refers to a management position to which other managers report, e,9.,
general manager, director. lt also refers to specialty managers, e.9., food and beverage
managers, convention services managers within a hotel

Saccalaureate or Licenciatura Degree in hotel/restaurant
rranagement; or Post-Secondary Diploma or Post-Secondary
Sertificate in hotel/restaurant management, and three years

=xoerience 
in hotel/restaurant manaqement

3Xpeflence

professional experience as established by statement or
professional credential attesting to five years experience as a
management consultant, or five years experience in a field of
soecialtv related to the consultinq aqreement

or Licenciatura Degree; or equivalent

Note: A librarian must have either:

1. a Master of Library Science degree; or

2. a Bachelor of Library Science and another baccalaureate degree which was necessary to

:nter the B.L.S. program.

V.L.S. or B.L.S. (for which another Baccalaureate or

-icenciatura Deoree was a prerequisite)

.L, B.C.L. or Licenciatura Degree (five years); or
nembership in a state/provincial bar
.L.8., J.D., LL

ntract to do project work to deal with specific issues or problems,

A management consultant may provide the following range of services:

conduct a comprehensive examination of the client's business to isolate and define problem

prepare a presentation and report all findings to the client;

work with the client to design and implement in-depth working solutions.

Any training or familiarization that is provided to management and personnel on an individual

functi
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Scientific Technician/
Iechnologist (See below for
lufther details.)

Research Assistant (working in
a post-secondary educational
nstitution)

Range Manager/Range
Oonservationalist

Nrlathematician
(including Statistician and
Actuary)

business person in this category must be seeking temporary entry to work
in agricultural sciences, astronomy, biology, chemistry, engineering, forestry,

otes:
A baccalaureate degree is not normally held by a scientific technician/technologist; therefore,
applicant must possess the skills noted above.
Basic research is theoretical or conceptual and is not conducted with a specific purpose or

It in mind. Applied research is conducted with a practical or problem solving purpose in mind

ditional guidance (as agreed to by all parties of the Working Group, Dec. 2001)

als for whom STffs wish to provide direct suppoft must qualify as a professional in their
rightin one of the following fields: agricultural sciences, astronomy, biology, chemistry,
eering, forestry, geology, geophysics, meteorology, or physics

general offer of employment by such a professional is not sufficient, by itself, to qualify for
mission as a Scientific Technician of Technologist. The offer must demonstrate that the work
the ST/T will be interrelated with lhal of the supervisory professional. That is, the work of the
/T must be managed, coordinated and reviewed by the professional supervisor, and must also

ST/T's theoretical knowledge should generally have been acquired through the successfu/
of at least two years of training in a relevant educational program. Such training may

documented by presentation of a diploma, a certificate, or a transcript accompanied by

se the National Occupational Classification (NOC) in order to establish whether proposed job
are consistent with those of a scientific or engineering technician or technologist.

ot admissible as ST/Ts are persons intending to do work that is normally done by the
on trades (welders, boiler makers, carpenters, electricians, etc.), even where these

n support of

e.

, geophysics, meteorology or physics.

are s distrilar inalized to a

ence of relevant work experience.

input to the supervisory professional's own work.

)ossession of (a) theoretical knowledge of any of the following
Jisciplines: agricultural sciences, astronomy, biology, chemistry,
:ngineering, forestry, geology, geophysics, meteorology or
:hysics; and (b) the ability to solve prac tical problems in any of
:hose disciplines, or the ability to apply principles of any of those
lisciplines to basic or applied research

3accalaureate or Licenciatura Degree

Saccalaureate or Licenciatura Degree

3accalaureate or Licenciatura Degree
\n Actuary must satisfy the necessary requirements to be
'ecognized as an actuary by a professional actuarial association
¡r societv operatinq the territory of at least one of the Parties

must be performed by permanent (indeterminate) employees of the recommending American
or Mexican management consulting firm.

Typically, a management consultant is an independent contractor or an employee of a
ulting firm under contract to a Canadian client. A management consultant can also occupy a

recommended the management consulting report;

ona firmbasis with a Canadian ent con

2011-01-20 Page 160 of 186



AIKINS
LAW

3hemist

3iologist
fincludinq Plant Patholoqist)

3iochemist
Astronomer
Apiculturist
{nimalScientist
\nimal Breeder

Agriculturist (includin g

Aoronomist)

legistered Nurse (See note
celow for further details.)

y'eterinarian

ìecreational Theraoist

)svcholooist

)hysician (teaching or research
rnly) (See note below for further
jetails.)

rhysiotherapisUPhysical

Iheraoist

)harmacist
Cccupational Therapist

Nledical Laboratory
Iechnologist (Canada)/ Medical
fechnologist (Mexico and the
Jnited States)
lSee note below for further
jetails.)

\utritionist

Dietitian

Dentist

t/ocational Counsellor

Urban Planner (including
Geoqranher)

lechnical Publications Writer

Sylviculturist (including Forestry
Soecialist)

SocialWorker

or Licenciatura or license

Baccalaureate or Licenciatura Deqree

Baccalaureate or Licenciatura Degree
Baccalaureate or Licenciatura Deqree
Baccalaureate or Licenciatura Deqree
Baccalaureate or Licenciatura Deqree
Baccalaureate or Licenciatura Deqree
Baccalaureate or Licenciatura Deqree

Baccalaureate or Licenciatura Degree
Scientist

State/provincial license; or Licenciatura Degree

D.V.M., D.M.V. or Doctor en Veterinaria; or state/provincial
license

To be authorized to enter Canada as a registered nurse, a licence issued by the province
of destination is n

Baccalaureate or Licenciatura Deoree
State/orovincial license: or Licenciatura Deoree

Physicians may not enter for the purpose of providing direct patient care. Patient care
incidental to teachi and/or research is issible.

Baccalaureate or Licenciatura Degree; or state/provincial license

l\4.D. or Doctor en Medicina; or state/provincial license
Baccalaureate or Licenciatura Deqree: or state/provincial license
Baccalaureate or Licenciatura Deqree; or state/provincial license

A business person in this category must be seeking temporary entry to perform in a
laboratory chemical, biological, hematological, immunologic, microscopic or bacteriological

treatment or on of disease.s fortests and

Baccalaureate or Licenciatura Degree; or Post-Secondary
Diploma or Post-Secondary Certificate, and three years
experience

or Licenciatura

D.D.S., D.M.D., Doctor en Odontologia or Doctor en Cirugia
Dental: or state/provincial license

illledical/Allied P rofessional
Baccalaureate or Licenciatura Deoree

Baccalaureate or Licenciatura Degree

3accalaureate or Licenciatura Degree; or Post-Secondary
)iploma or Post-Secondary Certificate, and three years
lxpenence

Baccalaureate or Licenciatura Degree
Baccalaureate or Licenciatura Deqree
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iversity ureate or Licenciatura Degree

4 INTRA.COMPANY TRANSFEREES

4.1. What requirements apply to intra-company transferees?
The following requirements apply:

. citizenship of the United States or Mexico;

. employment in an executive or managerial capacity or one involving "specialized knowledge";

. enterprises in the United States or Mexico and in Canada have a parent, branch, subsidiary
or affiliate relationship;

. continuous employment, in a similar position outside Canada, for one year (fulÞtime) in the
previous three-year period from the data of application; and

. compliance with existing immigration requirements for temporary entry.

4.2. Where can an intra-company transferee apply for a work permit?

Facilitated entry under the NAFTA allows an intra-company transferee to make an application at
the POE. An application can also be made at a visa office before departing for Canada.

United States and Mexican citizens can also apply for intra-company transferee status in Canada,
having been authorized to enter Canada as visitors (R199).

4.3. What documentation must an intra-company transferee present to support an application?
An intra-company transferee must present:

r proof of American or Mexican citizenship;
. confirmation that the person has been employed continuously outside of Canada by the

enterprise for one year (full-time) within the three-year period immediately preceding the date
of application (see TIP);

. outline of the applicant's current position in an executive, or managerial capacity or one
involving specialized knowledge, i.e., position, title, place in the organization, job description;

. in the case of "specialized knowledge", evidence that the person has such knowledge and
that the position in Canada requires such knowledge;

o outline of the position in Canada, i.e., position, title, place in the organization, job description;
. indication of intended duration of stay; and

SeminarV
Solleqe

Zooloqist
Soil Scientist

¡oultrv Scientist

)lant Breeder

rhysicist (including
Cceanoqrapher in Canada)

rharmacoloqist
\4eteoroloqist
lorticulturist

Seophysicist (including
Cceanogra pher in Mexico and
:he United States)

Seochemist
Geoloqist
Geneticist
Epidemiolooist
Entomoloqist
Dairv Scientist

Baccalaureate or Licenciatura Deqree
Baccalaureate or Licenciatura Deqree

Ieacher
Baccalaureate or Licenciatura Deqree
Baccalaureate or Licenciatura Deqree
Baccalaureate or Licenciatura Deqree
Baccalaureate or Licenciatura Deqree

Baccalaureate or Licenciatura Degree
Baccalaureate or Licenciatura Deqree
Baccalaureate or Licenciatura Deqree
3accalaureate or Licenciatura Deoree

3accalaureate or Licenciatura Degree
Saccalaureate or Licenciatura Deqree
3accalaureate or Licenciatura Deqree
3accalaureate or Licenciatura Deqree
3accalaureate or Licenciatura Deqree
3accalaureate or Licenciatura Deqree
3accalaureate or Licenciatura Deqree
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