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LaBARRE v.

PAYNE; and vice versa

Nos. 69339, 69340

Court of Appeals of Ceorgia

174 Ga. App. 32; 329 S.E. 2d 533; 1985 Ga. App. LEXI'S 2690

March 8, 1985, Deci ded

SUBSEQUENT  HI STCORY: [***1]
Rehearing Denied March 20, 1985.
Certiorari Applied For.

PRI OR HI STORY: Action for damages.
Cl arke Superior Court. Bef ore Judge
Gai nes.

DI SPOSI T1 ON: Judgrment affirned in
Case No. 69339; and reversed in Case
No. 69340.

COUNSEL: WIlliam T. Gerard, Dean C.
Broone, Jr., for appellant.

J. Hue Henry, Martha M Pearson, for

appel | ee.
JUDGES: Sogni er, Judge. Deen, P. J.,
and McMurray, P. J., concur.
OPI NI ON BY: SOGNI ER
OPI NI ON

[ *32] [ **534] Dougl as Payne
brought this action against Carol
LaBarre and Susan Ri vers for
conspiring to interfere wth and
attenpting to i nfluence jury

del i berati ons. Payne based his clains
on state tort law and on federal |aw,
al l eging deprivation of rights secured

to him by 42 USC § 1983. Rivers
entered into a settlenent with Payne.
The trial court granted LaBarre's
motion for sumary judgnent in Case

No. 69340 and Payne appeals. The
trial court denied LaBarre's notion

under 42 USC §
in Case No.

1988 for
69339 and

br ought
attorney fees
LaBarre appeal s.

Payne was the plaintiff in a civil
action and Rivers was a nenber of the
jury. LaBarre, a friend of Rivers,
contacted Rivers frequently during the
trial, expressing an interest in the
case. LaBarre also [***2] attended a
portion of the seven-day trial. 1In a
t el ephone conversation with LaBarre on
the evening after the first day of the

jury's deliberations, Ri vers asked
LaBarre about a |egal issue regarding
liability in the case. LaBarre

expressed her opinion and vol unteered
to call Rivers back after she obtained
a definitive answer from an attorney.
Rivers called LaBarre the next norning
bef ore t he jury conti nued its
deli berations, but LaBarre had not
obtained the answer to the question.
Thereafter, LaBarre tel ephoned her
former attorney, Lawence, and asked
him the Iliability question she had
tal ked about wth Rivers. Law ence,
who was familiar wth the pending
civil action, asked LaBarre if she had
di scussed the case with a juror. On
being told that she had, he instructed
LaBarre not to conmunicate further

with Rivers and brought the matter
before the trial court in the pending
civil action. After a heari ng
regarding the conmunications between
Rivers and LaBarre, the trial judge
declared a nmistrial over Payne' s
obj ecti ons. Payne l|ater entered into
a settlenent of hi s case and,

subsequently, brought this action.



DocumentR@% a’t‘JDQUPRA
174 Ga. App. 32, *3gip //mdsﬁbrgeo%%os'ﬁﬁumentv@%asvaﬂd =4a7046f4-e9d3-454a-8246-14fa134a1691
1985 Ga. App. LEXI'S 2600,

1. Payne contends the trial court of civil actions applies only to
erred by granting LaBarre's [*33] trials in federal cases and there is
[***3] notion for summary judgment on no corresponding federal right to
his claim under 42 USC § 1983. To trial in state courts. Butler .
prevail on a claim brought under 42 G axton, 221 Ga. 620, 621 (146 SE2d
USC § 1983 a plaintiff nust prove two 763) (1966). Accordingly, while it
el ements: (1) that sonme person has appears that there was unauthorized

deprived him of a federal right and i nterference W th t he jury
(2) that the person who has deprived deli beration process, we find no
him of that right acted under col or of deprivation of a federal right in this
state law. Poss v. Moreland, 253 . case and Payne's claim under 42 USC §

730, 731 (324 SE2d 456) (1985); see 1983 nust fail.
GConmez v. Toledo, 446 U S. 635, 640
(100 S. C.1920, 64 L. Ed. 2d 572) 2. Payne contends the trial court
(1980) . erred by granting sumary judgnment to
LaBarre on the basis that Payne has
[**535] An essential elenent of a [***5] no claim against LaBarre under
prima facie case under 42 USC § 1983 state law. W agree with Payne that
is the deprivation of a federally he has a viable claim against LaBarre
protected right. Wllians v. Treen, for enmbracery and we therefore reverse
671 F2d 892, 900 (5th Cr. 1982); the trial court's grant of summary
Mai ne v. Thi boutot, 448 U S. 1 (100 S judgnent to LaBarre because questions

¢t.2502, 65 L. Ed. 2d 555) (1980); of fact exist on this issue. "A
McCroan v. Bailey, 543 F. Supp. 1201, person conmits t he of f ense of
1208 (S.D. Ga. 1982). Payne cites enbracery when he . . . [wjith intent
Logan v. Zimrerman Brush Co., 455 U S to influence a person sunmoned or
422 (102 S. Ct.1148, 71 L. Ed. 2d 265) serving as a juror, comunicates wth
(1982), in support of his contention him otherwise than is authorized by
that he was deprived of his federal law in an attenmpt to influence his
right to an inpartial jury trial of action as a juror . . . ." OCGA 8§

his state court claim under the due 16-10-91 (a) (1); see Jones v. State,
process clause of the Fourteenth 101 Ga. App. 851, 855 (2a) (115 SE2d
Amendnent. In Logan, the Suprene Court 576) (1960). The record shows that
held that a state court cause of despite LaBarre's [*34] claim that
action did constitute a property right her interest in Payne's case resulted
under the Fourteenth Amendnent so that solely from her work for a bank and

[***4] the state could not termnate her i nt erest in financi al
the cause of action due to the failure i nstitutions, it is uncontroverted
of a state official to comply with a that a naned defendant in Payne's case
statutorily nandated procedure. I d. was a nenber of LaBarre's enployer's

at 455 U. S. 429. See also Millane v. board of directors and LaBarre
Central Hanover Bank & Trust Co., 339 admtted she was aware of t hat
us 306, 313 (70 S. C.652, 94 L. connecti on. LaBarre further admtted
Ed. 865) (1950) . However , in the that as a result of her past
instant action as distinguished from experience as a juror she was fully
Logan, there was no deprivation or aware of the inpropriety of her
term nation of Payne' s cause  of conduct at t he time of her
action. Al t hough he suffered communi cations with Rivers and when
i nconveni ence and delay in resolving those comuni cations canme to |ight her
his clains, the trial court's grant of first action was to retain counsel.
a nistrial did not deprive Payne of Under [***6] these circunstances, we

his right to relitigate the matter. cannot say that Payne can prove no set
Instead Payne elected to settle those of facts showing that LaBarre is
cl ai ns. Moreover, we note that the liable for enbracery. See OC. GA §

Seventh Amendnent right to jury trial 16-10-91 (a) (1); see Jones v. State,
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W reject LaBarre's argunent that
there is no civil cause of action for
enbracery and hold that a person who
conmits enbracery is liable in civil
damages to one who is thereby injured.

Enmpl oyers Ins. of Wausau v. Hall, 270
SE2d 617, 618-619 (5) (N.C  App.)
(1980); 29A (IS, Enbracery, § 10
(1965); but see Trudell v. Heil man,
158 Cal . App. 3d 251 (1984).
Therefore, because questions of fact
exi st as to Payne' s claim for
enbracery, the trial court erred by
granting summary judgnent to LaBarre.
See generally Kirk v. First Ga.

I nvestnent Corp., 239 Ga. 171, 174
(236 SE2d 254) (1977).

3. LaBarre contends the trial
court erred by denying her notion nade
upon the grant of summary judgnent in
her favor against Payne for attorney
fees pursuant to 42 USC § 1988.
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Al though the court has discretion to
award attorney [**536] fees under 42
USC § 1988 to the prevailing party in

a case brought under 42 USC § 1983,
the court's discretion, where the
prevailing party is the defendant, is
limted to those [***7] i nstances
where the plaintiff's action was
"groundless or wthout foundation."
Hughes v. Rowe, 449 U S. 5, 14 (101 S
Ct.173, 66 L. Ed. 2d 163) (1980). W
agree with the trial judge that
Payne's claim under 42 USC § 1983
presented difficult questions, and was

in no way groundless or wthout
f oundat i on. See Jones v. Tex. Tech.
Univ., 656 F2d 1137, 1146 (5th Cir.
1981). We therefore find no abuse of
discretion in the trial court's denial

of attorney fees to LaBarre.

Judgment affirmed in Case No.
69339; and reversed in Case No. 69340.



